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SPOTTING CHARGES 

Perhaps no one of the many specific subjects now 
before the shippers and carriers for settlement is attract- 
ing more attention than the proposal of the railroads 
in Official Classification territory to readjust the pres- 
ent arrangements for placing loaded or empty cars for 
industries and making allowances to industrial roads 
where such service is performed by them. If the plan 
is successful in Eastern territory it will, without doubt, 
be extended to the South and West. It is, therefore, 
national in its interest. 

The National Industrial Traffic League has ap- 
pointed a special committee for the purpose of learning 
the exact intentions of the carriers and developing the 
facts with respect to the meaning and effect of their 
proposal. To accomplish this end it requires certain 
information relative to existing conditions and_prac- 
tices before it enters into conference with the carrier 
committee having the matter in charge. It is, there- 
fore, sending to members blanks on the matter of allow- 
ances to industrial roads and a charge for spotting, 
Which members are requested to fill out and return 
promptly. This questionnaire includes such queries as 
these: “Has your situation been before the I. C. C.: 
if so, give the character of the case and reference to the 
decision; has any cost study been undertaken by the 
railroad serving your plant; if so, when, and are the 
figures available; give total number of cars received in 
one year; give total number of cars shipped in two 
years; list of commodities received and shipped, with 
approximate percentage of total; if work is performed 
by Class I carriers, how many engine hours per day or 
week; if work is by an industrial road, how many en- 
gines are assigned to your plant; is interchange with 
industrial road in yards of rail haul line or in plant 
inclosure; if spotting is by road haul line, how does 
your work compare with team track deliveries; present 
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charge for intraplant switch; usual inter-industry 
switching charge in your vicinity; does your tariff de- 
fine what shall constitute delivery to the industry: 1s 
‘simple switching’ defined; what unusual conditions are 
to be noted in your industry; has this spotting service 
been included in your through rate since your plant was 
established; do you oppose the imposition of a separate 
charge; are you satisfied to continue your present 
arrangement; have you been consulted or advised with 
respect to any proposed change in the method of 
delivery.” 

We are taking no position at this time for or 
against the proposal of the carriers, largely for the rea 
son that has prevented the shippers from taking definite 
action—we do not know exactly what the result of the 
proposal of the carriers would be. For the reason that 
we do not know and no one else knows—except, pos- 
sibly, those carriers or representatives of carriers that 
have been studying the matter and are responsible for 
the proposal—we hope that League members and ship 
pers not members of the League will cooperate to the 
best of their ability to bring out the facts. There is no 
way of developing the case from their side except by 
some such means as is proposed by the League. Ship- 
pers have no other organization through which they can 
act and through which their united opinion can be made 
known. They are at a disadvantage in this respect with 
the carriers, who work together through central organi- 
zations and are in position to act with force and definite 
ness. Shippers ought to welcome an opportunity for co- 
operation through a central organization. 

Whatever be the right or wrong of this particular 
proposal, it is to the public advantage that the facts be 
brought out from both sides, so that the Commission 
may act intelligently and wisely when the definite case 
is presented. Perhaps after such consideration as may 
be given by the shippers acting together on one side 
and the carriers acting together on the other, and then 
by shippers and carriers together through proper) 
accredited committees, the matter can go to the Com 
mission in agreed form—or perhaps it will not go to the 
Commission at all. 





ATTITUDE OF STATE COMMISSIONS 

In a recent speech by Alfred P. Thom, general 
counsel of the Association of Railway Executives, hi 
remarked that the new transportation act, and under it 
the Commission, the state commissions, the labor 
unions, and the carriers themselves, were all on trial. 
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\\Vhat he said was true. He might also have said that 
the shippers and the public generally were on trial. But 
we wish to call attention for a moment to the test that 
is being made of the state commissions in particular. 
They are on trial, as Mr. Thom said, because if they 
hold back and refuse to cooperate with the Interstate 
Commerce Commission in establishing a harmonious 
system of rates to apply to both the state and interstate 
commerce of the same carrier, they will interpose an 
obstacle in the way of the success of the new system of 
railroad regulation for which public opinion will hold 
them responsible. 

We agree with that heartily. 
may say that they are defending merely their legal rights 
and that they have no disposition to deny the carriers, 
in general, what the Interstate Commerce Commission, 
under the law, has found to be their due; but their de- 
fense of their alleged rights, notwithstanding the fact 
that many of these state bodies have ratified intrastate 
the level of rates prescribed by the Interstate Commerce 
(ommission, it seems to us, is so closely bound up with 


State commissions 


the main question itself as to be almost inseparable. 
Indeed, the only way in which we can conceive of the 
two things being separated would be for the state com- 
missions to concede, off hand, the requests of the car- 
ricrs for intrastate advances to the level prescribed by 
the Interstate Commerce Commission, stating, if they 
fecl that way about it, that they do so without for- 
feiture of their right to judge but merely in what seems 
to be the public interest for the time being, without 
secking to exercise that right. But if they fight, as 
many of them are doing, the main question is unavoid- 
ably involved. That question is: How shall we be able 
to work under the new transportation act, which directs 
the Interstate Commerce Commission to fix rates that 
will produce a certain percentage of net revenue, when, 
the Interstate Commerce Commission having done as 
directed, the state commissions maintain their right to 
prevent such rates from going into effect, intrastate? 
The argument this week at Washington in the New 
York and Illinois cases has been extremely illuminating. 
Mr. Benton, for the state commissioners, contends, in 
effect, that the transportation act does not give the 
Interstate Commerce Commission power over state 
rates and that it is not necessary that the Commission 
should have such power in order to obey the mandate 
of Congress. It is instructed by Congress, he says, 
merely to make rates so that carriers may earn “as 
nearly as may be” a certain percentage of revenue on 
their valuation. In other words, the Commission, not 
having authority over state rates, must come as near as 
possible, in the absence of such authority, to making 
State rates 
are none of the Commission’s business, except under 


rates that will produce the desired revenue. 


specific cases of discrimination, and it will just have to 
do the best it can if state commissions do not feel like 
cooperating with it in a general rate advance case like 
the one in question. That is rather a crude and brusque 
“Yay to put it, perhaps, but that is what the thing 
amounts to. 

In our opinion, Congress meant no such foolish 
and unworkmanlike legislation. We may be wrong 
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about it and the legal sharps representing the state com- 
missions right, but we believe Congress meant to give 
the Interstate Commerce Commission power over all 
rates, state and interstate, and that it meant that a state 
rate lower than an interstate rate might be held to pe 
discriminatory for the reason that it might throw an 
undue burden on interstate commerce. At least we «re 
certain that if Congress did not mean that and if it 
cannot be established that that is what it meant, the 
new legislation is worth little as a scheme of con- 
structive regulation which empowers and directs the 
Interstate Commerce Commission to take into consider- 
ation the needs of the transportation situation and make 
rates that will provide the carriers with the necessary 
revenue. Did it mean that there should be one judge or 
forty-eight judges of the needs of the carriers? It may 
be argued that most of the states have given the car- 
riers most of what the Interstate Commerce Commis- 
sion found they needed and that a failure to do so here 
and there on the part of a state commission can have 
little effect on the revenues of the railroads. But that 
is not the question. By just so much as the carriers 
fail to get from the individual states that which the 
Interstate Commerce Commission has declared them to 
be entitled to, by just that much the new act fails of its 
purpose. 

We say again that it is unfortunate that the state 
commissioners have chosen to raise the question of their 
alleged rights at this time when the new transportation 
act is the thing on which we must depend for putting 
transportation on its feet and when most thinking per- 
sons agree that what the Commissoin has done under 
the act is necessary and wise; but now that the issue 
is raised we have no hesitancy in putting ourselves on 
the side of those who contend that the act means what 
the ordinary man would read in it with respect to 
authority over state rates, and we hope that is the view 
that will prevail. If it does not, we shall have our 
transportation troubles in Congress again and nobody 
knows what will happen. 
the prescription is changed every time there is a con- 
sultation, the patient is likely never to recover. 


WAGE INCREASES 
The Trafic World Washington Bureau 


Class I carriers, under an order made public by the Com- 
mission, October 7, will be required to submit to the Commission 
reports as to the number, service and compensation of railroad 
employes for the month of July, 1920. The notice and order 
follows: 

To Class I Carriers: In accordance with an order of the Inter- 
state Commerce Commission, adopted on October 4, 1920, a copy of 
which appears below, all steam railway companies, except switching 
and terminal companies, subject to the jurisdiction of the Interstate 
Commerce Commission, having annual operating revenues above $1,- 
600,000, are hereby required to furnish certain information regarding 
wage increases after the form provided herein. Each respondent 
should send the return to the Bureau of Statistics, Interstate Com- 
merce Commission, by November 1, 1920. 

It is ordered: That all carriers by steam railway of Class I, that 
is carriers having annual operating revenues above $1,000,000 and sub- 
ject to the jurisdiction of the Interstate Commerce Commission be. 
and they are hereby, severally required to make to this Commission 
a report for the month of July, 1920, showing for each occupation 
class, the number of employees, the hours or days of service, amount 
oi compensation on basis prevailing before July 20, 1920, and the 
amount of the increase resulting in each class from Decision No. 2 
by the United States Railroad Labor Board, in accordance with Sta- 
tistical Series Circular No. 12, which is hereby approved. 

It is further ordered: That said report shall be mailed to the 
Bureau of Statistics, Interstate Commerce Commission, Washincton, 
D. C., not later than November 1, 1920. 


If the doctors disagree and 





CHANGE IN DOCKET 

Hearing in 11569, Edward F. Harshall and Minor C. Keith, 
trading as Edward E. Marshall vs. Director General, assigned for 
October 16 at Washington, D. C., cancelled. 
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October 16, 1920 





Current Topics 
in Washington 


Talk of New Railroad Legislation.—A small amount of defi- 
nite talk about legislation pertaining to the regulation of rail- 
roads is being heard in Washington, though the time for work 
of that kind is still two months away and the chances are 
against legislation at the coming session, which will be the 
short one. A definite move is being started among attorneys, 
whose chief business is pressing the claims of shippers, for an 
amendment to the interstate commerce law that would require 
the Commission to make findings of fact as the foundation for 
an opinion that a rate has or has not pneen justified, particularly 
when it holds that a rate has been supported in the way com- 
manded by the amendment of 1910, placing the burden of proof 
on the carrier. There is a feeling among some attorneys for 
shippers that the Commission is making decisions that are not 
well supported by facts and that the shipper is entitled to a 
pill of particulars, so to speak, when the regulating body says 
a carrier has borne the burden imposed by the law. Back of 
the move to require the Commission to particularize is a feeling 
that the shipper, now that the power of the Commission has 
been extended to the fixing of minimum rates, is entitled to 
some opportunity to demand a review of the work of the Com- 
mission if and when a decision that seems contrary to the facts 
is made. It is argued that the transportation act has changed 
the character of the Commission so that it is no longer merely 
a body that stands between the shippers and the carriers to 
prevent unjust and unreasonable rates, but has been made the 
guardian of the interests of the carrier as well. The theory 
of the original act to regulate commerce was that Congress, by 
creating it, brought into existence a body that was to be the 
friend of the shipper, to defend him against unreasonable ex- 
actions by the carriers, because the burden of such defense 
was too great to be borne by a particular shipper in suits at 
law or equity. As it was a friend of the shipper, the courts 
were without power to examine the work of the Commission, 
except on the motion of the carrier, who could allege that the 
Commission had not kept within the scope of the law of ,its 
creation or had done something depriving a carrier of a con- 
stitutional right, as, for instance, prescribing a rate so low that 
the performance of service thereunder would amount to a taking 
of property without due process of law. Now, it is argued, the 
amended act requires the Commission to see to it that the rates 
yield the carriers a certain return on the value of the property 
devoted to transportation. It is no longer exclusively the friend 
of the shipper. Therefore, it is argued, when the Commission 
finds that a challenged rate is all right, it should set forth the 
facts on which that conclusion is based, so that a shipper could, 
if so advised, go before the Commission and point out that the 
evidence did not support the finding, or that there were mis- 
Statements of facts. Such things, if not corrected by the Com- 
mission, would then constitute reviewable error. 








Nothing Doing at the Short Session.—While there has been 
definiteness in the talk about possible attempts at legislation, it 
is a moral certainty that nothing will be done at the short ses- 
sion. No matter which party wins next month, an extraordinary 
session of Congress will be necessary almost immediately after 
inauguration. Should there be a change in party control, Presi- 
dent Harding would want legislation, without delay, on many 
things. Should there be no change in party control, President 
Cox, it is believed, would need an extra session to prepare the 
country for membership in the League of Nations. The Senate 
would be needed for the ratification of the treaty of Versailles 
with its appendix, the covenant of the League, and an appropria- 
uon to pay America’s share of the expense of keeping the League 
going. Whatever part of the expenses of the League have been 
paid with American funds have come out of the appropriation 
lor the foreign intercourse conducted by the State Department. 
That branch of the government has long had a division or sec- 
tion devoted to League of Nations business, the expenses of which 
have been paid out of the funds allowed for the conduct of the 
department. The facts being as they are, no one, it is believed, 
will try hard to get through legislation in the three months 
after December 1 remaining of the Wilson administration. The 
leaders of both parties will be anxious to consult the incoming 
and not the outgoing President. Passage of appropriation bills 
1S about all that can be expected of Congress. But inasmuch 
aS there is to be an extraordinary session of Congress, it is 
more than likely that there will be much planning in the three 
months intervening between the assembling of Congress and 
the inauguration of the new President, and the prospective 
€xtraordinary assembling of the new Congress, which otherwise 
Would not meet until December, 1921. 





The Commission’s Heavy Work.—The work of the Commis- 
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sion is so piling up that soon it may be necessary for Congress 
to send out a rescue expedition. It is believed to be not a foolish 
exercise of the imagination to suggest that the time is not far 
off when the work of the Commission will overshadow, even in 
popular estimation, the work of most of the executive depart- 
ments. Well informed men now know that its work has a far 
more profound influence on the country than the activities of 
any executive department, even if the attention it receives in 
the ordinary newspapers does not so indicate. There is no 
reason for suggesting that the Commission’s work will ever 
attain the popularity of a musical revue, but it is believed that 
the time is not far off when the newspapers will have to bestow 
more thought on the subjects handled by it than tradition now 
requires. The fact that the Commission has hired Professor 
Ripley to make suggestions for a consolidation of the railroads 
into a limited number of systems and the further fact that that 
appointment has not attracted much attention, serve to call to 
mind that, while the Commission has been much in the public 
eye by reason of its supervision over car supply, it has tasks to 
perform that, in the end, will be of more lasting effect on the 
welfare of the country than the regulation of car supply. When 
Congress enacted that part of the transportation act under 
which Professor Ripley is acting, it gave public recognition to 
the expert opinion that there were too many cooks with spoons 
in the transportation broth, and that, in the public interest, it 
was necessary to reduce their number. Incidentally, Congress 
also said that unification, with the government as the owner 
or operator, was not a method for eliminating the troubles that 
have afflicted the shipping public, but that the proper way was 
to have a public body make plans for the consideration of the 
owners of the many spoons, with a view to reducing the number 
and increasing the size of those permitted to continue in ex- 
istence. 


The Commission’s Service Orders.—One of the questions 
that is being much discussed is as to how it happens that the 
Commission, thus far, has been able to carry out the car service 
section of the transportation law without someone raising the 
question whether the service orders, in some instances, do not 
constitute a taking of private property without compensation. 
One mine operator—not regarded as a big one, either—told some 
of the men in the Commission’s service bureau that his company 
thus far had made a contribution of $300,000 to the public wel- 
fare by obeying the Commission’s indirect order to send the 
product of its mine to the lake ports instead of disposing of it 
in the market where the highest prices prevailed. He got at 
that total by figuring how much more his company would have 
obtained had it sent its coal to tidewater ports instead of to 
Lake Erie ports. Foreigners, probably operating with money, or 
credits, given by the American government, have been willing 
to pay almost any price for American coal. They had to do 
that because Great Britain has cut off their supply. If the Brit- 
ish government had not done that Englishmen would be almost 
as bad off as Russians, British miners being willing, apparently, 
to do just about as much work as the Russian bolsheviki. The 
operator who did the talking probably would not have made 
even a tenth as much as he figures, because, if the flow of coal 
had been left unhampered, the foreign demand by this time 
would probably be so nearly satisfied that the price would be 
down below that which would be offered in the interior of the 
country. That, however, is not an answer to the wonder how 
the Commission has been able to get along without some op- 
erator raising a question whether the service order was not 
taking his coal—even if it could be shown that it was for a 
public use—without compensation. The coal, as a matter of fact, 
has not been taken for public use. Its movement has been con- 
trolled for private use entirely. Private persons in New Eng- 
land and in the northwestern states have had coal sent in their 
direction by public authority without even the pretense that 
the people in the northwest and in New England had bought 
coal from all the operators whose property was being sent to 
the northeast and to the northwest. The fact of the matter is 
that, to all intents and purposes, the government has been in 
the coal business, without, however, assuming any of the re- 
sponsibilities, sending coal in the direction of persons supposed 
to be needing it, but without any prior contract between the 
producers and the prospective consumers. The railroads have 
carried the coal, without definite instructions from the operators 
as to where it should be taken, to places which the operators 
would not have chosen had they not been deprived of their 
theoretical right to choose their own customers and to sell or 
refuse to sell. 





One Way of Overruling a Comptroller.—The ruling of Comp- 
troller Warwick, of the Treasury Department, that the trans- 
portation act does not permit payments on account of guaranty, 
after September 1, brings to the mind the situation in which 
President Grant was placed when a comptroller, in his day, 
ruled that a statute meant that money could not be paid out in 
the way that Grant or some friend of his contended that it 
could. When the comptroller ruled, the brusque old soldier told 
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the Treasury Department to pay out the money. Somebody told 
him that the President had not the power to review the deci- 
sions of the comptroller. According to Washington tradition, 
Grant thought about that for a minute or two and then sug- 
gested that it might be true that he had not the power to review 
the decision, “but,” he added, “I can appoint a new comptroller, 
can’t 1?” The tradition does not say whether the comptroller 
of that day saw the light or preferred to find himself a job in 
which the boss would not overrule him simply because he could. 
President Roosevelt, in the panic of 1907-8, according to the 
understanding in Washington at the time, took liberties with 
money in the Treasury to the extent of ordering that currency 
be furnished to industrial concerns in western Pennsylvania so 
they could meet their pay rolls. The trouble that year, it is 
believed, was due to the hoarding of currency by frightened 
citizens who feared that unless they got the actual currency 
out of the banks into their own pockets, they would not be able 
to buy things to eat. The asset banking law of 1908, on which 
the federal reserve banking system of 1913 was founded, thus 
far has prevented even the appearance of a panic of that kind 
since 1913, although the act of that year was not put into opera- 
tion until after the tightness that prevailed seven years ago. 
The old law was used. But the new law does not help out the 
railroads which, by the Warwick decision, are deprived of funds 
they expected to obtain and use for paying the retroactive wage 
award. The asset banking system helps only in commercial 
transactions, in which notes given in payment for merchandise 
may be used as collateral for loans from the reserve banks. 
High Cost of Revenue Collection.—The higher cost of living 
has also struck the internal revenue collection service of the 
government. In 1919 it cost 53 cents to collect $100. This year 
it cost 55 cents. So far as the fiscal operations of the govern- 
ment are concerned, 1920 has already passed into history, so 
it is proper to speak of 1920 in the past tense. The fiscal year 
1921 came in on July 1 of the calendar year 1920. The increase 
in cost is due, in part, to the enforcement of the anti-liquor law, 
the item for that being $2,100,000. Inasmuch as, thus far, the 
enforcement of the law has not prevented the selling of huge 
quantities of hard liquor, the probability is that, in a few years, 
the country will be spending ten or fifteen times that much in 
an effort to make the country really dry. According to common 
report, the supply of hard liquor has become so plentiful, be- 
cause the inadequate enforcement staff cannot possibly cover 
the country with a net, that the price has fallen in even greater 
percentage than the price of the necessities of life. If the cost 
of enforcing the liquor and narcotic prohibition laws be de- 
ducted, the cost of collecting $100 from the taxpayer in 1920 
was only about fifty cents. A. EB. Hi. 





EMBARGO REGULATIONS 


Revised regulations for the handling of embargoes, prepared 
by the car service division of the American Railway Association, 
are effective October 15. They are substantially the same as 
published in The Traffic World of October 2, p. 617. 

The most notable change, using the proposed regulations 
as published October 2 as the base, is in paragraphs E and F 
of the general instructions. The two paragraphs were inserted 
in the general instructions just ahead of the paragraph E, as 
published in The Traffic World. The new paragraph E reads: 

“Advantage should be taken of Service Order No. 1 issued 
by the Interstate Commerce Commission, under date of May 20, 
1920, to avoid, when possible, the necessity for issuing embar- 
goes.” 

Service Order No. 1 directs carriers to expedite freight by 
the most available routes, “without regard to the routing thereof 
made by shippers or by carriers from which the traffic is re- 
ceived,” leaving the question of divisions, in the event of ina- 
bility to agree, for decision by the Commission. 

The additional paragraph, marked F in the new number- 
ing, is as follows: “The advisability of a permit system should 
be given consideration to avoid, when possible, a complete em- 
bargo.” 

The whole object of the regulations is to reduce the number 
of embargoes to a minimum. The intention of this paragraph 
is to suggest the possibility of avoiding the imposition of abso- 
lute prohibitions by the judicious regulation of the volume of 
a given kind of traffic, or the movement through a given gate- 
way, by the inauguration of a system of permits based on the 
physical ability of the carriers involved to handle the traffic 
offered, the assumption being that no railroad will voluntarily 
reduce the amount of its tonnage by refusing to carry all that 
it ean possibly handle. 

The insertion of the two paragraphs mentioned caused the 
lettering to be changed so that in the regulations, as issued, 
paragraph E, general instructions, of the tentative draft as pub- 
lished October 2 became paragraph G in the final draft. The 
other paragraphs were relettered, as was made necessary by the 
insertion of the two new paragraphs. Thus, paragraph G of the 
old became I of the new, B became J, I became K, and J be- 
came L. 

From the point of view of the railroad men who would like 
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to have compilations of the embargoes issued periodically and 
distributed by the car service division, the elimination of para- 
graphs F and G of the draft as published October 2 under the 
head of “Distribution,” perhaps may be regarded as the most 
important. The first mentioned paragraph provided for the 
compilation of a monthly bulletin showing the embargoes in 
effect on each road on the first of each month. The following 
paragraph, marked G, provided for the issuance of a daily sup- 
plement to the monthly bulletin, and the distribution of ihe 
monthly bulletin and the supplements thereto in numbers as 
great as desired by the railroads. 

That scheme, on examination, was found to be a rather large 
undertaking by an organization not burdened with a large 
treasury, wherefore it was decided to get along without the 
compilation, the distribution cost of which would run into thou- 
sands of dollars. 

The determination to forego the monthly bulletin and daily 
supplement will have no effect on the present practice of the 
car service division of making a daily compilation for its own 
guidance. Nor will it have any effect on the practice of the 
Daily Traffic World and the weekly Traffic Bulletin of publish- 
ing the daily compilation. 

All other changes are changes in phraseology, chiefly for 
the purpose of improving the English and setting forth the idea 
that was really in mind when the original draft was prepared. 
For instance, the numbered sub-paragraphs of paragraph B of 
that part of the circular under the caption, “Supervision,” have 
all been changed by the elimination of the words, ‘Commission 
on Car Service” and the making of a sixth numbered sub- 
paragraph setting it forth as one of the duties of the car sery- 
ice and traffic committees to “report to the car service division 
the action taken (by such committees) and results obtained 
in connection with the foregoing.” 

Paragraph J of the General Instructions (old number H) 
has been changed by eliminating the following: “Except that 
in the case of strikes, washouts and other similar emergencies 
the embargo may be made effective immediately.” The effect 
of that is to withdraw from the general instructions the idea 
that there may be times when the general rule about the effec- 
tive hour of an embargo might be disregarded. 

The language of paragraph D under “Application” has been 
revised by omitting therefrom the observation that “just com- 
plaints are made by the public against the practice of con- 
tinuing embargoes longer than necessary.” The essential idea 
of the paragraph (that embargoes should not be continued longer 
than absolutely necessary) has been maintained, but the im- 
plication that it is the practice to maintain them longer than 
necessary has been stricken out because that was not really 
the idea that it was desired to convey. The paragraph now 
reads: “That embargoes may not be maintained longer than 
necessary, each railroad should carefully review, at least once 
a week, all embargoes of its issue in effect, and modifications 
or cancellations should be issued as quickly as_ conditions 
justify.” 





ASK NATCHEZ CASE REHEARING 
The Trafic World Washington Bureau 
Application for rehearing of No. 8845, Natchez Chamber of 
Commerce vs. Louisiana & Arkansas et al., on the ground that 
the rates prescribed by the Commission for application to, from 
and between points in western Louisiana on a list of commodi- 
ties named are higher than for like hauls on the same commodi- 
ties in Texas under the Shreveport decision and, therefore, would 
put western Louisiana at a disadvantage in competition with 
Texas shippers, has been filed by Wylie M. Barrow, for the 
Louisiana railroad commission, commercial associations in NeW 
Orleans, Alexandria, Baton Rouge, Lake Charles and Monroe, the 
Sinclair Refining Company, Liberty Oil Company, J. W. Thomp- 
son, and the Jahncke Service Co. 


The commodities on which rates higher than those prescribed 
by the Commission in the Shreveport case are alleged to have 
been imposed by the order in the Natchez case are fruits, mel- 
ons, and vegetables; grain and grain products; flour and articles 
taking the same rates; hay and straw; junk, sand and gravel. 
and scrap iron in the carload list, and petroleum products in 
less than carload quantities. 


The Commission, on October 9, promulgated an order passed 
by it on October 4, modifying the order in No. 8845, Natchez 
Chamber of Commerce vs. L. & A. et al., so as to prescribe 4 
definite basis for rates on coal (both hard and soft) and coke, 
and clarifying its definition of western Louisiana so as to In 
clude within New Orleans and Baton Rouge. The inclusion ol 
those east bank points, with west bank suburbs, in western 
Louisiana, is not to be taken as authorizing or requiring any 
change in rates between New Orleans and Baton Rouge, betwee? 
New Orleans and Natchez, or between Baton Rouge and Naiche2. 

The basis prescribed for rates on coal and coke, excepting 
petroleum coke, is the distance scale in Fonda’s I. C. C. No. 89. 
item 3425, rates on coke to be not more than 20 cents higher than 
applicable on coal, and 20 constructive miles to be used in cal- 
culating rates from and to Natchez. 
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Decisions of Interstate Commerce Commission 


COAL FROM NORTON AND NORTHERN 
MINES 


The proposed increase in the rates on coal in carloads from 
points on the Norton & Northern Railway to destinations in 
Carolina and southeastern territories has been found not justi- 
fied in a report by Division 3 on I. & S. No. 1189, Coal from 
Norton & Northern Railway Mines, opinion No. 6369, 58 I. C. C,. 
739-42. The increase proposed was 10 cents per net ton. 

The justification offered for the establishment of the 10-cent 
arbitrary, the Commission said, rested principally on the ground 
that the Norton & Northern required at least 25 cents for the 
service it performed to meet its operating expenses, and that 
the other respondents could not afford to shrink their earnings 
so as to provide out of the present rates for such a division. 
The Norton & Northern insisted that its divisions on this traffic 
were wholly inadequate, especially in view of the mountainous, 
unproductive and sparsely settled country traversed by its line, 
and its low traffic density. It showed that in 1919 but 101,308 
tons of coal, which constituted 90 per cent of its total tonnage, 
moved over its line, and it claimed that its present divisions 
do not yield sufficient revenue to pay its comparatively low 
operating expenses. 

The Southern Railway, a respondent, pointed out that as 
an illustration, it received 16 cents a ton less on coal destined 
to Morristown, Tenn., when the traffic originated on the Norton 
& Northern, than when it originated on the Interstate Railroad, 
notwithstanding the fact that identically the same service was 
performed by the Southern Railway. This, in addition to the 
fact that while the Norton & Northern owns no cars suitable 
for interchange, the Interstate Railroad does own 1,525 such 
cars. 

The Commission, in concluding its report, said: “It is now 
proposed to deprive certain mines, geographically within the 
district, of the benefit of the group rates without a showing that 
the situation of these mines from a transportation standpoint 
is so clearly distinguishable from that of all other mines in the 
district that the higher rate is justified.” 


L. C. L. HEATER CAR SERVICE 


In a report on I. & S. No. 1179, Less Carload Refrigerator 
Car Protective Service, opinion No. 6366, 58 I. C. C., 731-4, the 
Commission has held that the proposed charges of the Duluth, 
South Shore & Atlantic for heater car service on less-than- 
carload traffic have not been justified and has required the can- 
cellation of the suspended schedule on or before October 22. 

Owing to the climate of the country traversed by the re- 
spondent’s line it is necessary, during the winter months, to 
protect certain freight from cold, just as it is necessary in the 
summer months to provide protection against heat. Prior to 
1915, no additional charge was made by the Duluth, South Shore 
& Atlantic for these protective services on less-than-carload 
traffic. Early in that year tariffs were published naming charges 
from 4 to 10 cents per 100 pounds for less-than-carload “refrig- 
eration service.” These charges remained in effect until Feb- 
ruary 28, 1920, when they were canceled. They were re-estab- 
lished, however, on April 21, 1920. Since refrigerator cars are 
used for both heater and refrigeration services, the respondent 
has undertaken to apply this refrigeration service charge to 
both services, and on some shipments it actually has collected 
them. It recognized that its authority to make the charge was 
open to question. Therefore, without changing the measure of 
the charges, and to remove what it regarded as an ambiguity 
in the prior publications, it filed a tariff, now under suspension, 
that whenever a refrigerator car was furnished for protection 
from heat or cold, the charges for refrigerator car service would 
be assessed. 

The Commercial Club of Duluth objected, but solely to the 
imposition of the charge for refrigeration to the heater car 
service, 

In disposing of the matter the Commission said the present 
record afforded no proper basis for a determination as to what 
the charges should be, even when it was assumed that the line- 
haul rates were not high enough to include the heater-car serv- 
ice. A large number of comparisons were submitted by the 
protesting organizations to show that the line-haul rates were 
high enough to include the heat protective service. 


RATES ON POTATOES 


In a report and order on No. 10776, George E. Rice Potato 
Co., Ine., vs. C. B. & Q. et al., opinion No. 6375, 58 I. C. C. 757-60, 
the Commission has condemned as unreasonable, rates on pota- 
toes from Oak Park, Foley and Mora, Minn., to points in south- 





eastern Missouri and adjoining parts of Oklahoma because and 
to the extent that they exceeded or may exceed the rates from 
Milaca, and from Milaca and Mora to Paragould, Ark., and 
ordered reparation. In fourth section order No. 7720, based on 
Leland’s application No. 702, the Commission denied fourth sec- 
tion relief, effective January 6, 1921. The carriers are required 
to establish rates on the basis indicated on or before the date 
mentioned in the preceding sentence. 








ALLOWANCE FOR SPOTTING 


The Commission has dismissed No. 10977, Pittsburgh Forge 
& Iron Co. vs. Pennsylvania Railroad Company et al., opinion 
No.6380, 59 I C. C. 29-34, holding that the failure of the defendant 
trunk lines to make an allowance to the complainant for the 
service of spotting cars within the forge company’s plant had not 
been shown to have been to be unreasonable, unjustly discrimina- 
tory, or unduly prejudicial. Commissioner Daniels, who wrote 
the report in this case, discussed the Los Angeles switching and 
other cases that might have a bearing on this situation, the 
distinguishing feature of which, so far as the fact is concerned, 
is that the complainant has been doing its own spotting for 
forty years without having ever received an allowance. At the 
hearing, the trunk lines offered to do the spotting if the Commis- 
sion should find it their legal duty so to do, at their convenience. 
The complainant expressed a willingness to have them do it, if 
they can do it as well as the complainant, and without interfer- 
ing with the operation of the plant. Mr. Daniels said there was 
no probative evidence to show that the circumstances and con- 
ditions at this plant are similar to those at plants where allow- 
ances are made. He said the fact that the trunk lines make 
allowances to competitors does not in itself show unjust dis- 
crimination. 


SWITCHING ON COAL AT SPRINGFIELD 


The Commission has vacated its order and discontinued 
proceedings in I. and S. No. 1188, Switching on Coal at Spring- 
field, Ill., opinion No. 6364, 58 I. C. C. 728. The schedule proposed 
to increase the rate for switching coal from Citizens Mines A 
and B at Springfield to junctions with connecting lines, when 
destined for beyond, from 10 to 20 cents a ton. The schedule 
was protested by the Central Illinois Traffic Bureau, but the 
protest was withdrawn and no testimony was offered at the 
hearing. The order of suspension is to be set aside as of 
November 1. 


FAILURE TO STOP FOR LUMBER 


An order of dismissal has been made in No. 10697, Trexler 
Lumber Company vs. Randolph & Cumberland et al., opinion 
No. 6374, 58 I. C. C. 754-6, the Commission holding that the fail- 
ure of the defendants to stop two carloads of lumber at Osgood, 
N. C., for milling was net unlawful because the tariffs of the 
carriers, at the time of the movement, May 10 and May 11, 1917, 
did not provide transit at Osgood. The lumber was shipped 
from Mooshaunes, N. C., to Coplay, Pa. The contention was 
that if the lumber had been stopped at Osgood for dressing it 
would not have been necessary to send it to Allentown, Pa., 
for that operation and then dray the lumber to Coplay; also 
that the demurrage which accrued at Allentown would not have 
been incurred. The Commission held that the shipper was pre- 
sumed to know that lumber from points on the line of the prin- 
cipal defendant could not be lawfully stopped at Osgood for 
dressing and that, therefore, the refusal of the carriers to 
accord transit was not unlawful. 


RATES ON CEMENT 


In a report on No. 10963, Kosmos Portland Cement Co. vs. 
Akron, Canton & Youngstown et al., opinion No. 6376, 59 I. C. C 
1-5, Chairman Clark said the rates on cement from Kosmosdale, 
Ky., to destinations in southwestern Ohio, not including Cin- 
cinnati, were not unreasonable or unduly prejudicial. The effect 
of the holding and the consequent dismissal is to leave undis- 
turbed the present relationship of rates on cement as between 
plants north of the Ohio and south of that stream, the Kosmos 
plant being near Louisville and competing plants at Speeds and 
Mitchell, Ind., and Buffington, 22 miles southeast of Chicago. 


REFUSAL TO RECONSIGN 


The Commission has dismissed No. 9400, E. B. Conover et 
al. vs. Minneapolis & St. Louis, opinion No. 6365, 58 I. C. C. 729- 
20, holding that the refusal of defendant to reconsign, from 
Peoria, I1l., to Baltimore, several carloads of corn originating 
in Iowa and Minneapolis, was unlawful, but that the complain- 
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ants had not shown themselves to be damaged by the refusal, 
hence no award of reparation was possible. 

Reconsignment was refused because, on account of car short- 
age, there was an operating rule forbidding the forwarding of 
Minneapolis & St. Louis grain equipment to points off its own 
line. The Commission said there was no such restriction in the 
tariffs and that it was the duty of the defendant to reconsign 
the cars promptly. 

The defendants claimed that by reason of the refusal, which 
took place in 1916, they had to go out into the market and buy 
corn to fulfill a contract to deliver corn in Baltimore, which they 
would have been able to do with the Iowa and Minnesota corn, 
had the railroad not refused reconsignment. They claimed a 
loss of $519 when they first filed their complaint but later re- 
duced it to $421, claiming that was the difference they had to 
pay. The report of the Commission says they kept no record of 
the prices paid for the substituted corn and that their proof 
failed in other particulars. 


INDUSTRIAL RAILWAY CASE 


A finding of undue prejudice and a denial of reparation have 
been made in a report, written by Commissioner Daniels, on No. 
10752, Wharton Steel Co. vs. Central of New Jersey et al., opinion 
No. 6378, 59 I. C. C. 11-26. 

This is one of the industrial railroad cases. The decision 
holds that the Wharton & Northern, owned by the steel com- 
pany, is a common carrier of traffic switched and spotted for the 
proprietary interest; also that the refusal of the defendant trunk 





lines to establish joint rates, including terminal or spotting serv-- 


ices to and from the loading and unloading points, at the Whar- 
ton Steel Company’s plant at Wharton, N. J., and its ore yard 
near Wharton Junction, or the imposition of charges in excess 
of those accruing at the line-haul or junction-point rates, while 
contemporaneously maintaining such rates, including the ter- 
minal and spotting services, or according the benefit of the line- 
haul or junction-point rates without additional charges for the 
terminal or spotting services at competitive furnace points, con- 
stituted undue prejudice, which must be removed on or before 
January 7, 1921. 

In all except the return of money not obtained by reason 
of the fact that the steel company had to pay for the switching 
and spotting, the decision is in favor of the industrial railroad 
and the proprietary interest. The denial of reparation rests on 
the ground that the complainant, although it may have obtained 
a lesser profit on its pig iron than its favored competitors, did not 
make such a showing of damage as to warrant an award of repa- 
ration. 

In disposing of the case, the Commission, speaking through 
Mr. Daniels, said: 

“The practice of the carriers in the New York and Phila- 
delphia rate districts in extending the line-haul and junction 
point rates to all points and to various kinds of industries on 
the trunk lines or on short lines of railroads not serving blast 
furnaces is not uniform, especially with regard to short-haul traf- 
fic. With respect to the service performed at furnaces we find 
that of the 25 blast furnaces discussed in the testimony, the 
Central or its affiliated line, the Reading, performs the spotting 
or grants an allowance to the terminal line in seven instances. 
At the Lebanon furnaces an intermediate switching allowance is 
granted the proprietary line, on traffic not spotted by the trunk 
lines. At Hokendauqua the Central and Reading have been di- 
rected at place the furnaces on the Ironton Railroad on equality 
with South Bethlehem and Lebanon. The Reading performed 
the greater portion of the switching and spotting service at six 
furnaces and the Lehigh & New England at one. The Central 
does not perform the spotting or grant an allowance at two, 
the Reading at five, and the Lackawanna at two, of all the fur- 
naces described in the testimony. The tracks or trestles are 
inadequate in at least two cases, and in some instances it ap- 
pears that the industry prefers to perform its own spotting. The 
Lackawanna in numerous instances participates in joint rates, 
which include compensation for the terminal service. At Haz- 
ard, Pa., the iron produced is a by-product incidental to the main 
operations. The question of granting an allowance to the indus- 
trial line at some points is still pending. 

“The record discloses that where the trunk lines spot the 
traffic at furnaces or compensate the terminal railroad lines for 
the service that practice is followed whether the rates to the 
general territory in which Wharton is located are grouped or 
graded. There is no indication that the spotting service per- 
formed by the Wharton is different, more complex or unusual 
than the spotting service rendered at other furnaces mentioned. 
The record indicates clearly that the steel company should not 
be accorded different treatment from that extended to other 
blast furnaces in the same general territory, where those fur- 
naces are served by short-line railroads or directly by the trunk 
lines. 

“Defendants maintain that they have rendered all the serv- 
ice requested and are, therefore, under no obligation to com- 
pensate either the steel company or the Wharton. As to ship- 
ments interchanged during the period from January 1, 1918, to 
April 1, 1918, the Wharton by a sufficiently authoritative com- 
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munication extended to the trunk lines the use of its tracks and 
voluntarily withdrew from particpiating in the transportation. 
Hence the steel company and the trunk lines were the only par- 
ties to be considered and the industry did not demand a more 
extensive service during this period than was performed for it 
by the trunk lines. It is well settled that a shipper is not en. 
titled to an allowance from the carrier for a service which the 
carrier is ready and willing to perform, but which the shipper 
does not permit the carrier to perform. Car Spotting Charges, 
supra, and cases cited therein. The same principle governs as to 
the shipments interchanged during the period from April 1, 
1918, to Madch 10, 1919, for regardless of whether during that 
period the trunk lines’ use of Wharton’s tracks was authorized 
by it, the cars were in fact delivered by the trunk lines to the 
steel company and placed where directed by the steel company. 
The cars interchanged between January 1, 1918, and March 10, 
1919, must therefore be eliminated from consideration. 

“No substantial evidence was introduced to show that the 
trunk line rates to Wharton were unreasonable per se. The 
practice of the trunk lines serving the Philadelphia or New York 
rate districts in extending the trunk line rates to include the 
spotting service at all classes of industries at points within those 
districts is not uniform and will not sustain an allegation of un- 
reasonableness. 

“We find that the Wharton was and is a common carrier of 
the steel company’s traffic, subject to the interstate commerce 
act, and may lawfully receive from its trunk-line connections divi- 
sions of joint rates, or absorptions of switching charges under 
appropriate tariffs, such divisions or absorptions to be more than 
reasonable. We further find that the refusal of the defendants to 
establish and maintain joint rates, including terminal and spot- 
ting services, to and from the unloading and loading points at 
the steel company’s plant at Wharton, and to the ore yard near 
Wharton Junction, or the imposing upon complainant of charges 
in excess of those accruing at the line-haul or junction-point rates, 
while contemporaneously maintaining joint rates, including the 
terminal and spotting services, or according the benefit of the 
line-haul or junction-point rates without additional charges for 
the terminal or spotting services at competitive eastern Penn- 
sylvania furnace points hereinbefore named, does and for the 
future will subject complainant and its traffic to undue prejudice 
and disadvantage. 

“It is not shown that complainant’s inbound shipments of 
coal, coke and limestone were purchased at the same general 
producing points from which competitors obtained those mate- 
rials. In fact, it is affirmatively shown that some of complain- 
ant’s competitors manufacture their own coke and secure their 
limestone at points adjacent to their plants. It is disclosed, how: 
ever, that a percentage of complainant’s inbound ore was ob- 
tained at the points from which competitors’ shipments of ore 
originated. During a portion of the period of movement the 
government fixed the price of pig iron f. o. b. furnace, at which 
price complainant and other furnaces were required to sell their 
commodity. It is argued that complainant was damaged to the 
extent of the expense to it of spotting the cars, but during the 
period when the price was fixed by the government it cannot be 
said that any of the alleged favored competitors controlled the 
price to complainant’s detriment. It is true that some competi- 
tors may have reaped greater profits than complainant, but that 
does not establish damage to complainant as a consequence otf 
undue prejudice. There is no conclusive evidence to show that 
during the period when the government did not fix the price of 
pig iron complainant sold its shipments in competition with its 
alleged competitors nor is it shown that those competitors fixed 
the price at any general markets. The evidence does not dis- 
close that the preference given competitors was the direct cause 
of any damage to complainant. In other words, the evidence 
necessary to sustain an award of reparation has not been ad: 
duced. Penna. R. R. Co. vs. International Coal Co., 230 U. S., 184: 
Home Packing & Ice Co. vs. Director-General, 57 I. C. C., 691 
Reparation is denied. 

“No opinion is expressed as to what in the past was or in 
the future will be reasonable divisions to the Wharton. If the 
parties are unable to reach an agreement upon them, that issue 
may be presented in an appropriate proceeding. If an agreement 
is reached all divisions of the joint rates accorded to the Whar- 
ton must be immediately reported to this Commission. Any ab- 
sorption by the line-haul defendants of the switching charges of 
the Wharton must be provided for in tariffs duly filed. 

“Nothing said herein is to be understood as authority to dis- 
regard any of the terms of the commodities clause of section 1 
of the interstate commerce act.” 


K. C. M. & O. LOAN APPROVED 


The Commission, October 11, on a supplemental application, 
certified its approval of a loan to William T. Kemper, receive! 
of the Kansas City, Mexico & Orient Railroad Company, 0! 
$2,500,000 to aid him in meeting maturing indebtedness consist 
ing of Receiver’s Certificates, due December 1, 1920. The loan 
covers the full amount of the applicant’s maturities and was ap- 
proved after a conclusive showing that operation of the carrier 
would have to be suspended unless the aid of a loan were given. 
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Tentative Reports of the Commission 


CAR INTERCHANGE CHARGES 


A scheme for regulating car interchange charges between 
trunk lines and industrial roads has been proposed by Attorney 
Examiner H. H. Hartman in a tentative report on Docket No. 
11485, Birmingham Southern against the Alabama Great South- 
ern, the Director-General et al. He recommends a holding that the 
denial of switching reclaims to the Birmingham Southern on for- 
eign cars was not unreasonable or unduly prejudicial; that the 
allowance of switching reclaims to industrial common carriers 
should be condemned; and that the assessment of demurrage un- 
der the uniform code against the Birmingham Southern would be 
unreasonable. Asa substitute for uniform demurrage he suggests 
a modified demurrage code which would, if adopted, allow free 
time for an industrial road to deliver and return foreign line 
cars, running as high as 144 hours. That scheme, he says, would 
enable industrial common carriers to arrange average agree- 
ments with shippers on their lines and avoid payment of demur- 
rage by the common carrier except when detention was beyond 
the free time allowed on the trunk lines plus the additional free 
time allowed for the movement of cars over the rails of the indus- 
trial common carriers. Payment for such detention by industrial 
common carriers would be at the demurrage rates imposed on 
shippers. His scheme is as follows: 

“That the defendant trunk lines connecting with the Bir- 
mingham Southern shall publish rules in accordance with the 
provisions of appendix ‘C’ of the United States Railroad Ad- 
ministration’s Circular CS-59, providing for assessment of car 
hire against the Birmingham Southern at the current demur- 
rage rates on cars delivered loaded and returned empty or de- 
livered empty and returned loaded after the expiration of 72 
hours’ free time; for the similar assessment of car hire at the 
current demurrage rates on cars delivered loaded and returned 
loaded after 144 hours’ free time; and for the like assessment 
of car hire on cars delivered empty and returned empty after 
24 hours’ free time. Time shall be computed from the first 
7 a. m. after actual placement on the interchange track until 
returned to a recognized interchange track; except that when, 
through no fault of the delivering line such actual placement 
cannot be made upon interchange track, time shall be computed 
from the first 7 a. m. after notice of readiness to deliver such 
car has been sent or given to the industrial carrier, such notice 
to contain a statement of point of shipment, car initials and 
numbers, car contents, consignee, and if transferred in transit, 
the initials and number of the original car. Sundays and legal 
holidays, but not half holidays, shall be excluded except as here- 
inafter stated. On cars delivered loaded and returned empty 
and on cars delivered empty and returned loaded, one credit 
shall be allowed for each car returned within the first 48 hours’ 
free time; after the expiration of 72 hours’ free time, one debit 
per car per day or fraction of a day shall be charged for each 
of the first four days; in no case shall more than one credit 
be allowed on any one car and in no case shall more than four 
credits be applied in cancellation of debits accruing on any 
one car. 

“On cars delivered loaded and returned loaded two credits 
shall be allowed for each car returned within the first 96 hours 
of free time; one credit shall be allowed for each car returned 
within the first 120 hours’ free time; after the expiration of 
144 hours’ free time, one debit per car per day or fraction of a 
day shall be charged for each of the first 8 days; in no case 
shall more than two credits be allowed accruing on any one ear, 
nor more than 8 credits be applied in cancellation of debits, 
accruing on any one car. 

“After a car has accrued the debits named car hire at the 
current demurrage rates shall be collected for each succeeding 
day or fraction of a day, including all subsequent Sundays and 
legal holidays. At the end of the calendar month the total 
credits shall be deducted from the total debits and car hire at 
the current demurrage rates per debit charged for the re- 
mainder. If the credits equal or exceed the debits no charge or 
Payment shall be made on account of such excess credits, nor 
shall credits in excess of the debits of any one month be con- 
sidered in computing the average detention for another month. 
On cars delivered empty and returned empty car hire at the 
current demurrage rates per car per day or fraction of a day 
shall be collected after the expiration of 24 hours’ free time.” 

_ The attorney examiner recommended that the disputed car 
hire or switching reclaim matters existing between the Bir- 
mingham Southern and its trunk line connections be settled 
on the basis of his recommended arrangement. 


RATING ON LOCOMOTIVES 


Examiner John T. Money has recommended the dismissal 
ot No. 11267, Harris Brothers Company vs. Pennsylvania Rail- 

















road Company et al., on a holding that the fourth-class rating on 
locomotives, knocked down, from Greenville Pier, N. J., to Bell- 
wood, Pa., was legally applicable and not shown to be unrea- 
sonable. The locomotives in question were bought from the 
United States government in 1917 at a sale of material which 
had been used in the construction of the Panama Canal. All 
were stated to be 63-65 American and Baldwin regular steam- 
carrier locomotives. They were dismantled by the complainant 
in the Canal Zone and were loaded as two steam locomotives, 
comprising 76 packages, as follows: 2 locomotive frame cylin- 
ders, 2 boilers, 18 boxes of parts, 2 tender tanks and frames, 2 
pony trucks, 4 tender trucks, 6 pairs of drivers and axles and 
40 tires. The complainant contended that inasmuch as many 
of the more valuable parts were shipped as separate consign- 
ments and others were missing, the remaining parts involved 
in this case should have been classified as individually set 
forth in the classification, the greater part of which, if, in fact, 
not all, being accorded fifth class. The railroad contended that 
the fourth-class applicable on locomotives, knocked down, ap- 
plied, and the examiner thinks that that is the rating that 
should have been applied. 


MEMPHIS RATE REPORT 


A Shreveport leveling of rates in Mississippi and the prob- 
able destruction of the Mississippi classification are forecast in 
a tentative report made by Assistant Chief Examiner William P. 
Bartel on No. 9332, Memphis Freight Bureau et al. vs. Illinois 
Central et al. The change in class rates recommended by Mr. 
Bartel, if approved by the Commission, would not be so radical 
as that which was accomplished when the Commission’s de- 
cision in the Shreveport case became operative in Texas. He 
recommends a numbered class scale for application in Missis- 
sippi and adjoining parts of the Southeast somewhat lower than 
the scale adopted by the Commission in the Memphis-South- 
western investigation. The scale proposed would make a few 
changes in distances less than 190 miles. For distances above 


‘190 miles, the Bartel scale would be materially higher than the 


rates established by the Mississippi commission. 

The complaining Memphis organization and the merchants, 
manufacturers, shippers and receivers of freight at Memphis en- 
listed by that organization alleged that indicated class and com- 
modity rates between Memphis and points in Kentucky, Missis- 
sippi and Louisiana were unreasonable and unduly prejudicial 
to Memphis and unduly preferential of Chicago, St. Louis, Cairo, 
Birmingham, Atlanta, New Orleans and various jobbing points 
in Mississippi; that the use of Southern Classification in con- 
nection with class rates from Memphis to points in Mississippi 
and the contemporaneous use of Mississippi Classification in con- 
nection with class rates between points in Mississippi was unduly 
prejudicial to Memphis and unduly preferential of shippers of 
intrastate traffic in Mississippi; and that the denial to Memphis 
of the transit arrangement permitting dressing of lumber in 
transit at Jackson and other points in Mississippi, at through 
rates from points of origin to destination, plus an additional 
charge, was unduly prejudicial to Memphis and unduly prefer- 
ential of such Mississippi points. : 

The Mississippi Railroad Commission, the Natchez Cham- 
ber of Commerce and the Meridian Traffic Bureau intervened 
in behalf of the Mississippi adjustment and introduced testimony 
in support of the rates applicable within Mississippi. The rates 
under attack, in many instances, were changes from those in 
effect prior to January 1, 1916, and were, to some extent, the 
result of the readjustment in pursuance of the orders in “Fourth 
Section Violations in the Southeast,’ 30 I. C. C., 158, and 32, 
I. C. C., 61. This case was consolidated with the general in- 
vestigation instituted by the Commission as to the beforemen- 
tioned adjustment of rates, docket No. 9516, “Southeastern Rate 
Adjustment,’ which was discontinued February 10, 1920, but the 
record in that proceeding was made a part of the record in this 
case. 

The Bartel report does not take cognizance of the 25 per 
cent increase decreed by General Order No. 28 nor the still fur- 
ther 25 per cent increase permitted by the Commission in its 
report on Ex Parte 74. Rates, therefore, quoted in this digest 
of the report must be increased 25 per cent to take into account 
General Order No. 28, and then 25 per cent more must be added 
to ascertain the charges that will become operative if and when 
this report is approved by the Commission. 

Bartel’s conclusions and recommendations are as follows: 

1. That the rates to points in Kentucky and points in 
Mississippi north of Granada, as a whole, are reasonable, but 
that the points in Mississippi and Louisiana, south of and in- 
cluding Canton, are unreasonable to the extent that they exceed 


ad 


a scale for the numbered classes beginning with a rate of 75 
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cents, first class, on distances of more than 180 but not more 
than 190 miles, and ending with a first class rate of 103 cents 
for distances of more than 375 but not more than 400 miles. The 
first class rate for distances of more than 190 but not more than 
200 miles is 76.5 cents, 200 to 210 miles 78 cents, 210 to 220 miles 
80 cents, 220 to 230 miles 82 cents, 230 to 240 miles 84 cents, 240 
to 250 miles 86 cents, 250 to 275 miles 88.5 cents, 275 to 300 miles 
91 cents, 300 to 325 miles 94 cents, 325 to 350 miles 97 cents, 
350 to 375 miles 100 cents, and 375 to 400 miles 103 cents. 

2. That the rates are not unduly prejudicial to Memphis 
and preferential to Cairo, St. Louis, Chicago, Birmingham and 
Atlanta, except that to points in Kentucky they are unduly 
prejudicial to Memphis, and preferential to St, Louis to the 
extent that the rates from Memphis exceed the rates from 
St. Louis. 

3. That the maintenance of rates from Memphis to destina- 
tions in Mississippi south of and including Canton on a higher 
level than the corresponding rates applicable between points on 
the Illinois Central in Mississippi is unduly prejudicial to Mem- 
phis and preferential of jobbing points in Mississippi and con- 
stitute a burden upon interstate commerce. 

4. The application of Southern Classification in connection 
with rates from Memphis to destination in Mississippi and the 
contemporaneous application of Mississippi Classification in con- 
nection with rates between points in Mississippi held to be 
unduly prejudicial to Memphis and unduly preferential to points 
in Mississippi. 

5. Rates of the Illinois Central on certain commodities 
from Memphis to points in Mississippi, Kentucky and Louisiana 
found to be reasonable as a whole, but unduly prejudicial to 
Memphis and preferential of St. Louis, Cairo and Chicago. The 
commodities in question are agricultural implements, canned 
goods, pickles, cider and vinegar, in carloads, bagging and 
packing house products, in carloads and less than carloads. 

6. That rates on certain commodities from Memphis to 
points in Mississippi on the Illinois Central and Yazoo & Missis- 
sippi Valley and on certain other commodities from such 
Mississippi points to Memphis are reasonable as a whole, but 
that the maintenance of lower rates between points in Missis- 
sippi is unduly prejudicial to Memphis and preferential of 
Mississippi points. 

7. The maintenance of commodity rates between points in 
Mississippi on commodities moving from Memphis to destina- 
tions in Mississippi on the Illinois Central and Yazoo & Missis- 
sippi Valley on class rates which are higher than such com- 
modity rates is unduly prejudicial to Memphis and preferential 
of Mississippi jobbing points. 

8. Rates on the numbered classes and on certain com- 
modities from points on the Southern in Mississippi to Memphis 
have not been shown to be unreasonable, but the adjustment of 
such rates to Memphis and New Orleans is unduly prejudicial 
to Memphis and preferential of New Orleans. 


9. Rates on cottonseed from points on the Southern in 
Mississippi to Memphis, Bartel says, are not shown to be un- 
reasonable or unduly prejudicial. 


10. Rates on sugar from Memphis to points on the Illinois 
Central in Mississippi and Louisiana have not been shown to 
be unreasonable or unduly prejudicial, except to the extent that 
they will be affected by the proposed finding as to class rates 
and the Mississippi Classification. 

11. Rates on sand from Memphis to points in Mississippi 
on the Illinois Central and the Yazoo & Mississippi Valley, and 
rates on sand and gravel from Memphis to points in Mississippi 
on the Frisco, for 130 miles or less, Bartel says, are reasonable, 
but the maintenance of lower rates between points in Mississippi 
is unduly prejudicial to Memphis. 


12. Rates on crushed stone from Williford, Ark., to points 
on the Frisco in Mississippi have not been shown to be unduly 
prejudicial to shippers of gravel from Memphis to the same 
points in Mississippi. 

Effective November 25, 1919, Memphis was accorded transit 
on lumber from points on the Yazoo & Mississippi Valley and 
various other lines, not including the Illinois Central. The 
apparent reason for excluding the latter line is that the large 
bulk of lumber originating on that road is yellow pine with 
which the Memphians are not particularly concerned. Bartel 
said that, apparently, the present transit arrangement satisfies 
the complaint, hence no recommendation was made with respect 
thereto. 


The third finding is the one that will cause the destruction, 
in part, at least, of the Mississippi scale. Mr. Bartel, in his 
recommendation, used the words “constitutes a burden upon 
interstate commerce.” Those words may attract some attention 
because the transportation act does not authorize the Com- 
mission to condemn state-made rates for the reason that they 
constitute a “burden,” undue or otherwise, upon interstate com- 
merce. A proposal to make an “undue burden” reason for the 
destruction of state rates was eliminated from the bill that 
became the transportation act by specific action on the part of 
both houses of Congress. 
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RATE ON GROUND SULPHUR 


In a tentative report on No. 11492, Davis Manufacturing 
Company vs. Morgan’s Louisiana & Texas Railroad and Steam- 
ship Company et al., Examiner Warren H. Wagner recom- 
meendd a holding that the rate on ground sulphur in carloads 
from Sulphur Mines, La., to Knoxville, Tenn., via Memphis, had 
not been shown to be unlawful; but that via New Orleans the 
rates from the same point of origin to Chattanooga and Nash- 
ville are unduly prejudicial to Knoxville and preferential of 
Chattanooga and Nashville, Tenn, He said that reparation should 
not be given. 

Specifically, he said, the Commission should find that the 
record as made does not show that the rates to Knoxville are 
unjustly discriminatory or unduly prejudicial as compared with 
those to Nashville and Chattanooga via the route of movemeni 
over the Kansas City Southern, but that the wide spread be- 
tween the rate to Knoxville and the rates to Nashville and Chat- 
tanooga via New Orleans unduly prefers the latter points; that 
as these rates are undergoing readjustment, the Commission 
should issue no order at this time, but that the defendants 
would be expected to remove the undue preference within sixty 
days from the service of this report. 


GRAVEL, BENTON TO SHREVEPORT 


A recommendation in a tentative report on No. 11448, 
Shreveport Producing and Refining Corporation vs. Chicago, 
Rock Island & Pacific et al.; by Examiner Harris Fleming, is 
that the Commission hold that the rate on gravel from Benton, 
Ark., to Shreveport, La., is and has been unreasonable to the 
extent that it exceeds, or may exceed, the rate contemporan- 
eously in effect on gravel between Shreveport and points in 
Texas for like distances. Fleming recommended reparation and 
an order requiring the rate on gravel between the points men- 
tioned to be reduced to the basis indicated. 


RATES ON MOLASSES 


Examiner C. M. Bardwell has recommended the dismissal 
of No. 11363, Meridian Traffic Bureau vs. Alabama & Vicksburg 
et al., on a holding that rates on imported blackstrap molasses 
in tank cars from New Orleans, Mobile and Gulfport to Mer- 
idian have not been shown to be unreasonable. 


ROUGH RICE, FENTON TO ORANGE 


In a tentative report on No. 11220, Orange Rice Mill Com- 
pany vs. Louisiana Western Railroad Company et al., Examiner 
John T. Money recommended that the rate on rough rice, in car- 
loads, from Fenton, La., to Orange, Tex., be found to have been 
and to be unreasonable to the extent that it exceeded, and may 
exceed, 16% cents, the combination of 6 cents to Lake Charles, 
and 7 cents to Orange, increased 25 per cent. The shipments 
were charged at a joint rate of 25 cents, and moved during the 
period December 1, 1919, to January 20, 1920. 

In January, 1917, in Rice from Texas and Louisiana, 43 
I. C. C., 29, the Commission prescribed as reasonable a rate on 
rough rice of 6 cents for single-line hauls over 20 miles to and 
including 35 miles, and 7 cents for hauls over 35 miles to and 
including 50 miles. In his report the examiner pointed out, 
however, that these rates were never published. It is this 
basis that the examiner used in arriving at what he now recom- 
mends as a reasonable rate from Fenton to Orange, which rate 
would be subject to the increases authorized in Ex Parte 74. 
An award of reparation is recommended. 


DIVISION OF COAL RATES 


Attorney-Examiner Charles F. Gerry has recommended the 
dismissal of No. 11415, St. Louis & O’Fallon Railway Company 
vs. East St. Louis & Suburban Railway Company et al., on a 
finding that the complainant had not been shown itself to be 
a party to joint rates on coal from Prairie and St. Ellen mines 
in Illinois to St. Louis, and therefore not entitled to a division 
thereof. 

The complainant asked for an increase in divisions of rates 
made in connection with the East St. Louis & Suburban Rail- 
way Company. The Suburban moved to dismiss the complaint 
because of lack of jurisdiction because the relief prayed was 
for a partial reformation of an indivisible, legal and binding con- 
tract requiring the exercise of equity powers not possessed by 
the Commission and on the further ground that the Commis- 
sion’s power to fix divisions is but an incident to the joint rate 
to the extent that there may be a public interest in the di- 
visions, and that the transportation act merely sanctions prior 
decisions of the Commission in respect of divisions since the 
power of Congress obtains to the extent only that a public in- 
terest is involved. The Suburban also moved for dismissal on 
the ground that the charges as to which complaint had been 
made were not a division of a joint rate nor dependent upon 
the current rate charged to the public; that they were not the 
only considerations stated in the contract and might not be 
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separated therefrom; that the charges attacked were not divis- 
ible as between intrastate and interstate transportation and, 
finally, that the complainant had never been a participating 
line in joint rates for the transportation of coal from the Prairie 
and St. Ellen mines on the line of the Suburban to any destina- 
tion. The examiner said that the complainant had not shown 
itself to be a party to the existing joint rates; that it receives 
for the services it renders a compensation under a construction 
and operating agreement, which, in this proceeding, the Com- 
mission is powerless to increase. Therefore, the examiner 
recommended a grant of the motion to dismiss. 


RATE ON BLISTER COPPER 


Assistant Chief Examiner William P. Bartel, in a report on 
No. 11454, International Nickel Company vs. Grand Trunk Rail- 
way Company of Canada, has recommended a holding that the 
rate on blister copper in carloads from Port Colborne, Ont., to 
Constable Hook and Chrome, N. J., was unreasonable and un- 
duly prejudicial to the extent that it exceeded 23.5 cents per 
100 pounds. The carriers charged a fifth-class rate of 35 cents 
on 26 carloads of blister copper from Port Colborne to Con- 
stable Hook and Chrome, during the period from August, 1918, 
to March 10, 1918. Subsequent to the movement the carriers 
established a commodity rate of 23.5 cents, to which basis 
reparation is to be made. 


RATE ON COTTONSEED OIL 


A finding of unreasonableness and an award of reparation 
are recommended by Attorney-Examiner Charles F. Gerry in a 
tentative report on No. 11257, Procter & Gamble Manufacturing 
Company vs. Seaboard Air Line et al. and portions of fourth 
section application No. 1573. The rate assailed was one of 67.5 
cents on a carload of cottonseed oil from Carlisle, S. C., to 
Port Ivory, N. Y. The finding proposed is that that rate was 
unreasonable to the extent that it exceeded 39.5 cents, which 
rate was in effect over the same route to Port Ivory from points 
in the same territory farther distant than Carlisle. 


RATE ON SORGHUM SYRUP 


A finding of unreasonableness is proposed and reparation 
is recommended by Examiner Paul O. Carter in a tentative re- 
port on No. 11480, Best Clymer Manufacturing Company vs. 
Illinois Central et al. The allegation was that a rate of 69 
cents on five carloads of sorghum syrup, in barrels, from Cor- 
inth, Calhoun City and Lexington, Miss., to St. Louis, was un- 
reasonable and unduly prejudicial to the extent that it ex- 
ceeded a rate of 32% cents; also, that the rate was in violation 
of the fourth section. The Commission found that the fifth- 
class rate of 80 cents was the one which should have been 
applied, and that the shipments were undercharged but that 
the legally applicable rate was unreasonable because, and to 
the extent, of the excess over 32% cents, to which basis repar- 
ation is recommended. 


BITUMINOUS COAL RATES 


A settlement of the long-standing controversy as to the 
proper relationship of rates on bituminous coal from mines in 
the Belleville and inner groups in Illinois to St. Louis, and to 
points west thereof in other states, and to points in Iowa, Min- 
nesota, North Dakota, South Dakota, Wisconsin and to Chicago 
and points beyond, is proposed in a tentative report by At- 
torney-Examiner M. A. Pattison on No. 11149, Fifth and Ninth 
Districts Coal Bureau vs. Atchison, Topeka & Santa Fe et al. 

Pattison recommended a holding that the rates assailed 
were and are not unreasonable of themselves, but that the 
rates from mines in the Inner Group to St. Louis and points 
west thereof to which the traffic moves through St. Louis were 
and are prejudicial to the extent that they are less than 22.5 
cents per ton lower than the rates contemporaneously main- 
tained from mines in the southern Illinois group to the same 
destinations. 

Another recommendation is that the rates from the Belle- 
ville groups to destinations in the Northwest and to Chicago 
are not shown to be unduly prejudicial or otherwise unlawful. 
A fourth recommendation is that joint rates should be estab- 
lished on fine coal from the mines in the Belleville group to all 
points to which such rates are maintained from the southern 
Illinois group. 

The rates involved have been under consideration in a 
large number of other cases, and various efforts to make a 
satisfactory adjustment have been made. The changes in coal 
rates during the last five or six years incident to the general 
advances have the effect of intensifying the dissatisfaction 
Which it is now proposed to remove in the manner indicated. 





CARS HELD SHORT OF DESTINATION 


_ Assistant Chief Examiner William T. Bartel, in a report on 
No. 11301, Union Bag and Paper Company vs. Director-General, 
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recommended a holding that demurrage charges on carloads of 
various commodities held short of destination under construc- 
tive placement were lawfully and reasonably assessed, but that 
on other carloads similarly held short of destination, demurrage 
charges were unlawfully and unreasonably assessed. As to the 
last-mentioned cars, he recommended reparation. The com- 
plainant asked for reparation amounting to $44,684. The cars 
were held in July, August and September, 1918. They were 
loaded with wood pulp, pulp wood and coal, consigned for de- 
livery on complainant’s private track at Fenimore, N. Y., near 
Hudson Falls, where the plant of the complainant is located. 
The spur on which the complainant’s mill is located is about 
9,500 feet long. No other industry is served therefrom. Several 
switch or auxiliary tracks connecting with this spur serve com- 
plainant’s mill and certain pulp wood unloading devices known 
as conveyors. Cars consigned for delivery on complainant’s 
track during the period in question were taken by the defend- 
ants to yards near Hudson Falls and thence moved to storage 
tracks near Fenimore Junction. 

The complainant contended that the charges assessed on 
the basis of constructive placement were unlawfully assessed 
because its private tracks at all times during the period in 
question were capable of receiving all cars as they arrived, and 
that the demurrage was due to defendant’s arbitrary action in 
withholding cars short of destination when no condition pre- 
vented actual delivery on complainant’s tracks. The defendant 
contended that as many cars were delivered daily as complain- 
ant could receive and unload; that at no time during this period 
did complainant request defendant to deliver cars in greater 
numbers; but that on the contrary complainant’s words and 
actions led the defendant to believe that the number it was 
delivering daily was all that complainant could handle. 

The carrier’s reason for not delivering cars was the fact that 
on August 1, 1918, a fire broke out in a pile of pulp wood about 
250 feet north of complainant’s Fenimore mill. It was not ex- 
tinguished until August 4. During the fire the mill was shut 
down, no cars were unloaded and none were delivered by de- 
fendant. On August 5, 1918, operation of the mill was resumed. 
On the same date defendant served complainant with notice of 
constructive placement of 54 cars. Included in this number 
were 32 cars of pulp wood which had arrived on July 30, and 
which could have been placed before the outbreak of the fire. 
Between August 7 and September 5, 1918, the defendant received 
and served notice of constructive placement of 713 other cars 
which were held short of destination because of the alleged 
inability of complainant to receive them. The inability to de- 
liver during the fire, Bartel said, was to some extent the cause 
of this accumulation, but the evidence also showed that the 
shipments of pulp wood to Fenimore were unusually heavy dur- 
ing the period in question. 

Bartel came to the conclusion that no cars could have been 
delivered between August 1, and August 4, 1918, because of the 
fire which threatened to destroy the mill itself. The complain- 
ant requested the defendant to lay an embargo on all shipments 
of pulp wood from Canada. Bartel cited that fact as evidence 
that the complainant’s contention that it could have received 
cars at all times was not supported by the facts. A further 
reason for his conclusion that cars could not have been placed 
at all times was that a work train had to come in over the 
defendant’s track daily for making repairs. The examiner said 
that demurrage was properly imposed upon all.cars except the 
32 loaded with pulp wood which arrived on July 30, a few cars 
of wood pulp and 7 cars of coal. He also thinks the Commis- 
sion should hold that the defendant was not warranted at hold- 
ing 61 and 54 miles, respectively, from Hudson Falls. These 
cars, he said, were not held at destination, or at a point con- 
venient to destination, nor at a recognized hold point. Bartel 
said a carrier has no right to hold cars under constructive 
placement at points far distant from destination and that the 
demurrage charges collected on the bases of notices served from 
the distant points were unlawful. 


GRAIN FROM SOUTH DAKOTA 


Attorney-Examiner Charles F. Gerry, in a proposed report 
on No. 11140, Board of Railroad Commissioners of the State of 
South Dakota vs. Atchison, Topeka & Santa Fe et al., recom- 
mended a holding that rates on grain and grain products from 
South Dakota east of the Missouri River to destinations in 
Iowa, to Omaha, and points taking the same rates, are unrea- 
sonable, unjustly discriminatory and unduly prejudicial, and 


‘that rates in consonance with the sanction of the interstate 


commerce law would be those not in excess of a mileage scale 
suggested by him for application for single and joint-line move- 
ment, subject, however, to specific rates stated as maxima and 
further subject in respect of the scale or the specific rates to 
the provisions of the fourth section of the act. The scale begins 
with 6 cents for 10 miles or less, 12 cents for 100 miles, 14.5 
cents for 150 miles, and 17 cents for 200 miles, graded between 
for the distances between those herein mentioned. He further 
recommended that the rates for 300, 400, 500, 600 and 700 miles 
should not exceed, respectively, 21, 24, 27, 29 and 31 cents per 
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100 pounds with proper gradation for the intermediate distances, 
“and the Chicago rate as a maximum for distances in excess of 
those to Chicago.” 

Gerry recommended as a foundation for a structure of rates 
prior to the decision in Ex Parte 74, from which the Commis- 
sion should require the defendants to revise the rates from 
eastern South Dakota to Iowa points in conformity thereto and 
in relation therewith, from Yankton to Manning 15.5 cents, 
Mitchell to Manning 19 cents, Watertown to Manning 21 cents, 
Huron to Manning 22 cents, and Aberdeen to Manning 23 cents. 
Other marks in this foundation are the following rates: To 
Cedar Rapids, from Yankton and Mitchell, 21.5 cents; from 
Watertown and Huron, 24 cents, and from Aberdeen 25 cents. 
To Omaha the rate from Yankton is to be 17 cents, from 
Mitchell 17.5 cents, from Watertown 22.5 cents, from Huron 20.5 
cents, and from Aberdeen 23 cents. 

Gerry said that the Commission should require the North 
Western and the Milwaukee to provide open transit at the direct 
rate with a reasonable additional charge for out-of-line hauls. 


COAL FROM SPRINGFIELD, ILL. 


Attorney-Examiner M. A. Pattison, in a report on No, 11091, 
Central Illinois Coal Traffic Bureau vs. Atchison, Topeka & 
Santa Fe et al., recommends a holding that rates on coal from 
mines in the Springfield district in Illinois to destinations in 
Wisconsin, Iowa, Minnesota, North Dakota, South Dakota, are 
unduly prejudicial to the extent that they are less than 30 cents 
per ton lower than the rates contemporaneously maintained on 
like grades of coal from mines in the southern Illinois district 
to the same destinations. This is another case in which the 
Commission is undertaking to dispose of the vexatious question 
of the relaticnship of rates on soft coal from the various fields 
in Illinois to the highly competitive markets in the Northwest. 


RATES ON SHEEP 


Examiner J. Edgar Smith has recommended a holding in a 
report to the Commission on No. 10040, U. M. Slater, Inc., et al. 
vs. Southern Pacific et al., that rates on sheep in double-deck 
ears from points in Oregon, Idaho and Nevada to San Francisco 
for the future should not exceed the carload rates on stock 
cattle from the same points of origin to that destination; also, 
that the double-deck carload rates on sheep from Kirk, Ore., to 
San Francisco were and are unreasonable; and that with the 
exception of the rate from Kirk the rates in issue were not, and 
are not, unjust or unreasonable. The rates, however, Smith 
said, subjected sheep in double-deck cars to undue prejudice 
and disadvantage as compared with another particular descrip- 
tion of traffic, that is, as compared with the rate on fat cattle. 


RATE ON PLUTO WATER 


In a tentative report on No. 11361, French Lick Springs 
Hotel Company vs. Ahnapee & Western et al., Attorney-Exam- 
iner M. A. Pattison recommended a holding that rates and 
ratings in Western Classification territory on drugs or medi- 
cffiines, not otherwise indexed by name, were legally applicable 
to shipments of concentrated Pluto water, but were unreason- 
able to the extent that they exceed the rates and ratings con- 
temporaneously maintained on mineral water, not carbonated, 
and analagous commodities taking the same rates. 


DEMURRAGE.ON SCRAP IRON 


Attorney-Examiner M. A. Pattison has recommended dis- 
missal of No. 11394, A. B. Alpirn vs. Chicago, Burlington & 
Quincy et al., on a holding that demurrage charges assessed at 
Omaha on eleven cars of scrap iron and scrap steel in May, June 
and July, 1917, moving under order-notify bills of lading, were 
not unreasonable or otherwise unlawful. The complainant asked 
for reparation amounting to $1,250. When the cars arrived at 
Omaha, the complainant ordered them placed on tracks which 
had theretofore been used for the storage of his cars, if space 
was not available on the public team track. The railroad com- 
pany declined to comply with these instructions until the bills 
of lading were surrendered. It held the cars on its tracks under 
demurrage. The complainant contended that no demurrage 
should have been assessed while the cars were held at the 
break-up yard contrary to his instructions. 


LOGS ON ILLINOIS CENTRAL 


Assistant Chief Examiner W. P. Bartel, in a tentative report 
in No. 10976, North Vernon Lumber Co. et al. vs. Illinois Central 
et al., recommends that the Commission find that rates on hard- 
wood logs from stations on the Yazoo & Mississippi Valley Rail- 
road in Mississippi to Dyersburg and Trimble, Tenn., on the IIli- 
nois Central, the application of which is conditioned on the manu- 
factured product being shipped out over the latter line, are un- 
reasonable. 

The Commission should find, Mr. Bartel says, that the rates 
assailed are unreasonable to the extent that they exceed de- 
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fendants’ individual scales of net rates applicable locally be. 
tween points on their respective lines applied as a joint con- 


tinuous mileage scale from Y. & M. V. points in Mississippi north 
of Vicksburg and Jackson to Dyersburg and Trimble for distances 
up to and including 220 miles; and that for greater distances the 
rates assailed are unreasonable to the extent that they exceed a 
scale of net rates, set out in the report, applied as a joint con- 
tinuous mileage scale from Y. & M. V. points in Mississippi north 
of Vicksburg and Jackson to Dyersburg and Trimble. The scale 
ranges from 8.5 cents for distances over 220 but not over 225 
miles, to 11.5 cents for distances over 310 miles and to 315 miles, 
graded for intermediate distances. 


RATE ON CRUDE PETROLEUM 


A rate of 9 cents per 100 pounds charged on numerous ship- 
ments of crude petroleum from Junction City to Lawton, Okla, 


was not unreasonable and the complaint should be dismissed,’ 


Examiner E. L. Gaddess proposes in a tentative report in No. 
11225, Lawton Refining Co. vs. C. R. I. & P. et al. The complain- 
ant alleged that the rate was unreasonable because it exceeded 
a rate of 7 cents subsequently established. 


PASSENGER FARES AT ST. LOUIS 


Dismissal of the complaint is recommended by Examiner 
Lawrence Satterfield in a tentative report in No. 11022, Greater 
Belleville Board of Trade et al. vs. East St. Louis & Suburban 
Railway Company et al., on a proposed finding that defendants’ 
fares and practices which became effective November 1, 1919, 
for the transportation of passengers from Belleville and East St. 
Louis., Ill., to and from St. Louis, Mo., were not unreasonable, un- 
justly discriminatory or unduly prejudicial. 


RATES ON SOLE LEATHER 


Assistant Chief Examiner W. P. Bartel, in a tentative re- 
port in No. 9649, Freight Bureau of Chamber of Commerce of 
Macon, Ga. vs. New York, New Haven & Hartford et al., recom- 
mends that the Commission hold that rates on shoe-sole leather, 
in boxes or rolls, carloads, from eastern cities to Macon, Ga., 
are unduly prejudicial to Macon and unduly preferential of At- 
lanta, Ga., to the extent that they exceed the rates contempo- 
raneously applicabie to Atlanta. 

He also recommends that the Commission find that rates on 
the same commodity from Ohio River crossings to Macon are 
unduly prejudicial to Macon and unduly preferential of Atlanta, 
to the extent that they exceed by more than 3 cents per hundred 
pounds the rates contemporaneously applicable to Atlanta. 

No proof of damage was shown by complainants and repara- 
tion therefore should be denied, Mr. Bartel says. The report 
also embraces No. 9670, Same vs. Seaboard Air Line et al. 


OCEAN FREIGHT RATES 


The Trafic World Washington Bureau 


Restrictions on operators of Shipping Board vessels as to 
maintenance of ocean freight rates in competition with the 
French Line have been removed by the Shipping Board, Ad- 
miral Benson, chairman of the board, said October 13. This 
means that the operators will be permitted to join with other 
— shipping lines to meet the reduced rates of the French 
sine. 

Agreement to adopt this policy was reached in conferences 
between Shipping Board representatives and representatives of 
the foreign lines competing with the French Line, the chairman 
said. He explained that the Shipping Board was acting as a 
shipowner in the matter, and not as a governmental agency. 

The permission to meet the rates of the French Line ex- 
tends to all Shipping Board vessels in the French Atlantic 
service and includes routes from American ports to Rotterdam, 
Antwerp, Hamburg and Bremen. 

The action of the Shipping Board results from the fact 
that the French Line declined to join the conference of Ameti- 
can and foreign shipping lines in which agreement as to stabili- 
zation of rates was reached. 

The matter has been before the board for some time. 
Oscar Cauchois, freight manager of the French Line, conferred 
with Admiral Benson recently and at that time the chairman 
expressed the hope that an amicable adjustment would be made 
and that a rate war would be avoided. 

“The sky is the limit,’ replied Admiral Benson, when ques- 
tioned as to how far Shipping Board operators would be per: 
mitted to go in the matter of reducing rates and whether the 
board would permit its vessels to be operated at a loss. He 
asserted further that “war to the knife” would result unless the 
French Line changed its decision. 

This is the first time that the Shipping Board has had 
occasion to take such a step, the chairman said. 








You can keep in the closest possible touch with traf- 
fic and transportation developments through The Daily 
Traffic World. 
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October 16, 1920 


PROPOSED DEMURRAGE INCREASES 


The Trafic World Washington Bureau 


On account of the large number of protests from shippers, in- 
cluding the Institute of American Meat Packers, which includes 
the big packers, the entire Commission, October 12, took under 
consideration the Fairbanks’ application for permission to pub- 
lish rules for higher demurrage charges on five days’ notice. The 
protestants, generally speaking, took the ground that car deten- 
tion is not the fault of the shipper any more than it is of the 
carriers and that the shipper should not be penalized for the 
faults of transportation. 

In an announcement as to what the packers had done, the 
Institute of American Meat Packers said: 

“A proposal by the railroads to impose heavy additional de- 
murrage charges upon all the shippers of the country was vigor- 
ously opposed by the packing industry in a petition filed with 
the Interstate Commerce Commission today. Protests from other 
large organizations of shippers are in preparation. 

“The Institute of American Meat Packers, through its Wash- 
ington office, informed the Commission that the carriers them- 
selves were responsible for much of the detention of cars and it 
was asserted that the proposal of the railroads would not result 
in the addition of a single ‘car day’ unless there should be an 
immediate and radical improvement in the service offered by the 
railroads. Packers’ representatives told the Commission that 
car detention was due almost solely to sub-normal and crippled 
railroad yards service and bunched deliveries, and they called 
the attention of the Commission to the fact that if the carriers 
were permitted to amend existing demurrage rules the shippers 
of the country would be penalized for a fault that was distinctly 
with the roads. 

“The railroads in their proposal set forth that it was indorsed 
by the National Industrial Traffic League. The packers, who 
are among the heaviest shippers, on the other hand, called the 
Commission’s attention to the fact that the vote on the question 
at a League meeting was 99 to 81 out of a total membership of 
800, it being added that hence no referendum actually had been 
taken. 

“Other allegations interposed by the packers were that no 
emergency exists which necessitates even temporary publication 
of the railroads’ proposed amendment to the demurrage rules; 
that the shippers of the country have borne and are bearing more 
than their share of readjustment costs without corresponding 
reciprocity on the part of the carriers in the way of improved 
service; and that alleged detention figures quoted by the carriers 
in their petition were predicated upon antiquated statistics which 
the Institute of American Meat Packers is unable to verify and 
which certainly do not disclose the true facts so far as existing 
carrier detentions are concerned.” 

The Commission has not disposed of the application for in- 
creased demurrage rates on five days’ notice, but it was believed 
that it would make its decision October 15 or 16 and that it would 
grant the application, notwithstanding the protests. The com- 
missioners seem to be in disagreement. 

Following the ratification by the National Industrial Traffic 
League, at its recent Louisville meeting, of the demurrage agree- 
ment reached by the demurrage committee of the League and a 
committee of the carriers (see Traffic World, Ottober 2, pp. 617, 
619) the League committee met with a committee of the Ameri- 
can Railway Association in Chicago October 7 and 8 and agreed 
on details in tariff form. At the League meeting in Louisville it 
was explained that the three rules presented with reference to 
frozen shipments, strike relief, and bunching represented the sub- 
Stance and spirit of the tentative agreement. The exact lan- 
guage has now been agreed on and a League circular says of 
these revised rules: 

“Your attention is particularly directed to the amendment of 
the bunching rule, which restores this rule to the form in which 
it was for six years prior to 1918. This rule was considerably re- 
stricted by the order of the Director-General in 1918, materially 
diminishing the relief accorded to consignees, as compared with 
the relief obtainable under the former rule. It is now put back 
to where it was before the order of the Director-General was 
issued. 

“The average agreement Rule, No. 9, Section E, has been 
amended, by giving additional relief to consignees in cases where 
cars are bunched because of a strike on the railroad, or where 
a — been withheld by carrier and subsequently delivered 
yunched. 

“The third change is in Rule 8, relating to frozen shipments. 
It allows twice the free time on such shipments as is allowed on 
ordinary freight.” 

Included in the settlement is a provision that the ten-dollar 
penalty charge applicable on open top equipment and coal and 
coke loaded in other than open top equipment shall be cancelled, 
this charge now being in the tariff under suspension. The sixth 
Section application provides that the new demurrage rates agreed 
on shall expire at 7 a. m., May 1, 1921, unless sooner lawfully 
changed, cancelled or extended, which is the usual form of lan- 


Suage adopted by the Commission for expirations of that char- 
acter, 
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The whole subject is now submitted to the Commission and 
with its approval the tariff will become effective on five days’ 
notice. 


Following is the letter to Chairman Clark of the Commission, 
signed by Charles Rippin, chairman of the League’s committee, 
and C. W. Crawford, chairman, general committee, transporta- 
tien division, American Railway Association: 


Dear Sir:—Enclosed is statement of proposed changes in Rules 
7, 8 and 9 of the National Code of Demurrage Rules which have 
been agreed to by The National Industrial Traffic League and the 
American Railway Association. 

Mr. J. E. Fairbanks, Agent, will file a Sixth Section application 
requesting permission of the Commission to publish these changes 
and make them effective on not less than five days’ notice. 

It is also agreed that with the adoption of these changes the $10 
penalty charge on all open top equipment and all cars loaded with 
coal and coke, which is now under suspension, will be withdrawn 
and cancelled. 

It is the hope of The National Industrial Traffic League and the 
American Railway Association that the Interstate Commerce Com- 
mission will give these proposed changes the same tentative ap- 
proval as it has ieretofore given the National Code of Rules. 


Following is the application: 


Interested carriers, for whom J. E. Fairbanks is Agent, by J. E. 
Fairbanks, do hereby respectfully petition the Commission that they 
be permitted to put in force the following demurrage rules and 
charges (set forth below), also to withdraw and cancel the rule 
establishing a storage charge of ten dollars ($10.00) per car per day 
on all open-top cars, and on all cars loaded with coal and coke (which 
storage or penalty charge is now under suspension until December 
17, 1920) and to become effective five (5) days after the filing thereof: 

On cars not subject to Rule 9 (Average Agreement): After the 
expiration of free time allowed, the following ciuarges per car per 
day, or fraction of a day, will be made until car is released: 


For each Of the frat TOUPr GOVE: .0.62.cccccsecesecves $ 3.00 
For each of the next TATCE GAYS ....-cccccccccvecs 6.00 
PGP CHC COCOONS GOT a o.s:0.00c 0 rencctewcesnceess 10.00 


the above rates to expire 7:00 a. m., May 1, 1921, unless sooner law- 
fully changed, cancelled or extended; on and after 7:00 a. m., May 
1, 1921, rates now in effect to be restored, and in conformity with the 
above charges, certain corrections, changes and additions to Rules 8 
and 9, as set forth in the attachment marked Exhibit ‘‘A’’ and made 
a part hereof, showing present rules and charges and proposed rules 
and charges. The changes in Rules 7, 8 and 9 are shown by a line 
underneath the changes in the column headed ‘‘Proposed Changes.” 

Your petitioners further present that the said demurrage rules 
and charges above mentioned will be published in the next con- 
secutive supplement to or reissue of Agent J. E. Fairbanks’ Tariff 
ae Sarr ae ere and will supersede and take the place 
of conflicting demurrage rules and charges which are. set forth in 
Rules 7, 8 and 9 of Agent J. E. Fairbanks’ Tariff No. 4-A, ........... 
on file with the Commission. 

Your petitioners further represent that the said demurrage rules 
facts which present certain special circumstances and conditions 
justifying the request herein made: 

lst—To meet the situation created by the existing car shortage 
for which there appears to be no immediate relief and the conse- 
quent imperative necessity for obtaining the greatest efficiency of 
available freight equipment through more prompt loading and un- 
loading by shippers and consignees. 

2nd—To prevent the use of cars as store houses and provide a 
greater incentive for the release of badly needed equipment. When 
considered in relation of money values the present $2 rate is not 
equivalent to the $1 rate of a few years ago. 

Accordingly, after conference with the shippers through The 
National Industrial Traffic League and the carriers through the 
American Railway Association, an agreement has been reached 
upon the changes proposed in Rules 7, 8 and 9 of the National 
Car Demurrage Rules as shown by communication to Hon. E. E. 
Clark, dated October 8, 1920, and signed by Mr. Charles Rippin on 
behalf of The National Industrial Traffic League, and Mr. C. W. 
Crawford, on behalf of the American Railway Association (Exhibit 
“= ) 


Following are the rules and charges as agreed on: 


Present Form Proposed Form 
Rule 7.—Demurrage Charges 
Section A.—On cars not sub- 
ject to Rule 9 (Average Agree- 
ment): After the expiration of 
free time allowed, the following 


Section A.—On cars not subject 
to Rule 9 (Average Agreement): 
After the expiration of free time 
allowed, the following charges per 
car per day, or fraction of a day, charges per car per day or frac- 
will be made until car is released: tion of a day, will be made until 

For each of the first four days, ear is released. 

2. For each of the first four days, 

For each succeeding day, $5. 3. 

For each of the next three days. 


For each succeeding day, $10. 
(No change in balance of the rule.) 
Rule 8.—Claims 
No demurrage charges shall be collecied under these rules for 
detention of cars through causes named below. Demurrage charges 
assessed or collected under such conditions shall be promptly can- 
celled or refunded by this railroad. 


CAUSES 
SECTION A.—Weather Interference 
2. When the lading is frozen 2. When, at time of actual 


while in transit so as to require 
more than forty-eight hours to re- 
move it from the car, the total 
time actually expended by con- 
signee in heating, thawing, or 
loosening and removing it will 
be considered as free time, but no 
allowance will be made for de- 
tention during the time that no 
effort is made to unload. This 
rule will not apply to shipments 
which are tendered in a condi- 
tion to unload. Under this rule, 
consignee shall not be entitled to 
additional time unless, within the 


placement, lading is frozen so as 
to require heating, thawing or 
loosening to unload, the free time 
allowed shall be extended forty- 
eight (48) hours, making a total 
of ninety-six (96) hours free time, 
provided the consignee shall with- 
in forty-eight (48) hours after 
actual placement serve upon the 
railroad’s agent a written state- 
ment that the lading was in such 
frozen condition at time of actual 
placement. 


&. 7 
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prescribed free time, he_ shall 
serve upon the railroad’s agent a 
written statement that the lad- 
ing was frozen when tendered. 


(No change in balance of Section A.) 
Rule 3.—Claims 
Section B.—Bunching 


2. Cars for unloading or recon- 
signing.—When, as the result of 
the act or neglect of any carrier, 
cars originating at the same point 
or at intermediate points, moving 
via the same route and destined 
for one consignee, at one point, 
are bunched at originating point, 
in transit or at destination, and 
delivered by this railroad in ac- 
cumulated numbers in excess of 
daily shipments, the consignee 
shall be allowed such free time 
as he would have been entitled 
to had the cars not been bunched, 
but when any car is released be- 
fore the expiration of such free 
time, the free time on the next 
car will be computed form 
the first 7:00 a. m. following 
such release; provided, how- 
ever, no allowance will be 
made unless claim is presented 
in writing to this railroad’s agent 
within thirty days after the date 
on which demurrage bill is ren- 
dered and supported by statement 
showing date and point of ship- 
ment of each car. 


2. Cars for unloading or re- 
consignment.—When, as the re- 
sult of the act or neglect of any 
carrier, cars destined tor one con- 
signee, at one point, are buncned 
at originating point, in transit, or 
at destination, and delivered to 
the consignee in accumulated 
numbers in excess of daily ship- 
ments, the consignee shall be al- 
lowed such free time as he would 
have been entitled to had the 
cars been delivered in accordance 
with the daily rate of shipment, 
but when any car is released be- 
fore the expiration of such free 
time, the free time on the next 
car will be computed from the 
first 7:00 a. m. following such re- 
lease; vrovided, however, no al- 
lowance will be made unless claim 
is presented in writing to this 
railroad’s agent within 30 days 
after the date on which demur- 
rage bill is rendered and sup- 
ported by statement showing date 
and point of shipment of each 
car. 


(No change in balance of Section B.) 
Rule 9.—Average Agreement 


When the following agreement has been entered into, the charge 


for detention of cars, on all cars 


subject to demurrage, ield for 


loading or unloading, shall be computed on the basis of the average 
time of detention to all such cars released during each calendar 
month; such average detention and charge to be computed as fol- 


lows: 


Section A. One credit will be 
allowed for each car, released 
within the first twenty-four (24) 
hours of free time. After the ex- 
piration of forty-eight (48) hours’ 
free time, one debit per car per 
day, or fraction of a day, will 
be charged for each of the first 
four days. In no case shall more 
than one credit be allowed on 
any one car, and in no case shall 
more than four credits be applied 
in cancellation of debits accruing 
on any one car. When a car has 
accrued four debits a charge of 
$5 per car per day, or fraction 
of a day, will be made for all sub- 
sequent detention and will applv 
on all subsequent Sundays and 
legal holidays, including a Sunday 
or holiday immediately following 
the day on which the fourth debit 
begins to run. 


Present Form 


Section A. One credit will be 
allowed for each car, released 
within the first twenty-four (24) 
hours of free time. After the ex- 
piration of forty-eight (48) hours, 
(96 hours on cars subject to Rule 
8, Section A, Paragraph 2), free 
time, one debit per car per day, 
or fraction of a day will be 
charged for each of the first four 
days. In no case shall more than 
one credit be allowed on any one 
car, and in no case shall more 
than four credits be applied in 
cancellation of debits accruing on 
any one car. When 4 ear has ac- 
crued four debits a churge of $6 
per car per day, or fraction of a 
day, will be made for each of the 
first three days thereafter, and for 
each succeeding day, or fraction 
of a day, the charge will be $10. 
After a car has accrued four deb- 
its, the charges named herein will 
apply on all subsequent Sundays 
and legal holidays, including a 
Sunday or holiday immediately 
following the day on which the 
fourth debit begins to run. 

Proposed Form 


Rule 9.—Average Agreement 


Section D.—At the end of the 
calendar month, the total num- 
ber of credits will be deducted 
from the total number of debits 
and $2 per debit will be charged 
for the remainder. If the credits 
equal or exceed the debits no 
charge will be made for the de- 
tention of tve cars and no pay- 
ment will be made by this rail- 
road on acvount of such excess 
of credits; ror shall the credits 
in excess of the debits of any one 
month be considered in comput- 
ing the averege detention for an- 
otirrer month. 

Section E.—A party wi.o enters 
into this average agreement shall 
not be entitled to include therein 
cars subject to Rule 2, Section B, 
nor shall he be entitled to can- 
cellation or refund of demurrage 
charges under Section A, Para- 
graph 1, or Section B of Rule 8. 


Section D.—At the end of the 
calendar month, the total num- 
ber of credits will be deducted 
from the total number of debits 
and $3 ~er debit will be charged 
for the remainder. If the credits 
equal or exceed the debits no 
charge wil! be made for the de- 
tention of the cars and no pay- 
ment will be made by this railroad 
on account of such excess of 
credits; nor shall the credits in 
excess of the debits of any one 
month be considered in computing 
the average detention for another 
month. 

Section E.—A party who enters 
into this average agreement shall 
not be entitled to include therein 
cars subject to Rule 2, Section B, 
nor shail he be entitled to cancel- 
lation or refund of demurrage 
charges under section A, Para- 
graph 1, nor under Section B of 
Rule 8 excent where bunching has 
been caused by strike of carrier’s 
employes, or where shipments of 
coal, withheld by the carrier to 
protect its fuel supply, are subse- 
quently delivered to consignee in 
accumulated numbers. 


(No change in balance of Rule 9.) 


BILL OF LADING FORMS 


The Trafic World Washington Bureau 


Commissioner Woolley’s office force is trying to find some 
form of answer to shippers who are inquiring about the use of 
old forms of bills of lading now that Supplement No. 9 of the 


Consolidated Classification has become operative. 


of some delicacy. 


The fundamental fact is that the only thing that can be 


It is a task 
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required of the carrier is the issuance of a receipt for the goods. 
Another equally important fact is that no matter what there is 
in the piece of paper commonly called a bill of lading, that piece 
of paper cannot change the rights of either shipper or carrier, 
as set forth in the law. 

But there is a general desire on the part of carriers and ship- 
pers to have a bill of lading form which will be a concise state- 
ment of the law, so that when there is unreasonable delay in the 
transportation of goods or they are lost or damaged, the ordi- 
nary shipper may know what he must do to obtain redress. A 
form is equally desirable for the ordinary railroad agent, be- 
cause he is as uninformed of the law as the ordinary shipper. 

At present the Commission is preparing to hold further 
hearings on the form for the export bill of lading. A hearing will 
be held at San Francisco October 25 and what is now regarded as 
the final hearing at Washington on November 19d. 

Some time soon the Commission will take up the domestic 
and live stock forms. Whether it will hold hearings on them or 
merely put out its order in respect to those forms cannot be said 
now. The chances are that there will be no more hearings be- 
cause the Commission in August, 1919, made a report and order 
thereon. The order was held up by injunction. The supreme 
court said it was not necessary to pass on that case because the 
new transportation law that became operative on March 1 ren- 
dered the case moot. The new transportation law, apparently, 
does not change the situation to any appreciable extent and the 
Commission may make an order under it based on the prior 
record because the fundamental question raised by the suit that 
the court held to have been rendered moot, was as to the right 
or power of the Commission to prescribe the form of the receipt 
or bill of lading the law requires the carrier to give the shipper. 
That question can be raised on a new order just as it was under 
the old one, if the carriers are still of the opinion that the Com- 
mission has not the power. 

The assertion in The Traffic World of Oct. 2 (p. 628) that 
the old forms could be used, is correct. It was made on carrier 
authority. The Commission did not make any announcement on 
the point. The Commission, in this matter, is in much the same 
position as with regard to the demand of railroads for prepay- 
ment of bills on freight moving into Canada. It has suspended 
tariffs in which the carriers announced that prepayment would 
be required because it has the power to suspend tariffs. But 
the point is that the carriers have a common law right to exact 
prepayment of any freight bill, so long as they do not indulge in 
discriminations, and the Commission has not the power to de- 
prive them of that right. At least, that is the prevailing view 
caused by the discussion of the subject since the question arose. 
The preponderant view seems to be that the carriers that put 
that provision into tariffs were like the parrot that talked too 
much. Notice to the agents to exact prepayment, it is believed, 
would have accomplished the result desired. But, when the com- 
mon law right was made a matter of tariff publication, the Com- 
mission’s power to suspend pending investigation came into 
operation. 

Shippers are likely to buy minimum quantities of bills of 
lading of the existing rohm or the one made current by supple- 
ment No. 9, because the form the Commission may prescribe 
soon may be unlike it. However, the order is not likely to ren- 
der forms issued under supplement No. 9 useless on short notice. 


OUT OF ROUTE HAUL 


V. M. Parshall, traffic manager for the Amendt Milling Com- 
pany, of Monroe,-Mich., and Walter E. McCornack, his attorney, 
in a brief filed in No. 11586, Amendt Milling Company vs. New 
York Central Railroad Company et al, are endeavoring to estab- 
lish a principle that free out of route hauls on transit grain should 
be permitted when the route on which the mill is located is 
less than 115 per cent of the short line route. The brief says 
that there are many out of route hauls in the country, and they 
seem to be voluntarily permitted by the carriers. There are 
some other out of route hauls where either transit is pro- 
hibited or a back haul charge is made. The Amendt Milling 
Company is 4 per cent off the main line from Chicago to New 
York, and the carriers make an out of route charge of 2 cents 
per 100 or more. Complainant seeks to have this out of route 
charge eliminated because the New York Central which serves 


_it at Monroe, Mich., has permitted many mills similarly located 


to have transit without an out of route charge. If the Commis- 
sion considers that the point should have general solution, the 
brief provides a method and has adopted the principle estab- 
lished by the Commission in administering the long and short 
haul clause—namely, that relief from the Fourth section will be 
permitted if the long route is less than 115 per cent of the short 
route. The brief argues that this should be applied to a transit 
situation and that transit should be allowed without any back 
haul charge on any route less than 115 per cent greater than 
the short line route. It is pointed out that if a route 115 per 
cent greater than the short route is reasonable for the carrier 
it is for the shipper, and that any route between the short 
line and 115 per cent thereof is a normal route for either the 
carrier or the shipper. So far as transit is concerned, this seems 
to be a novel point. 
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COAL CAR DISTRIBUTION ORDERS 


The Trafic World Washington Bureau 


The Commission, October 8, issued service orders taking 
more complete control over the use and distribution of coal 
ears. One of them extends the terms of Service Order No. 15 
so that all open top cars with sides of 38 inches or more, inside 
measurement, east of a line drawn along the eastern borders 
of Montana, Wyoming, Colorado and New Mexico, will be re- 
served for loading with coal. 

The other order cancels the priority and preference in car 
supply therein granted to public utilities. The substitute or- 
ders are operative October 15. 

At the same time all permits for the use of coal cars for 
transporting commodities other than coal in open top cars were 
canceled, effective at midnight, October 10. 

Under the new situation, railroads east of the Mississippi— 
that is, in the territory to which Service Order No. 15 has 
applied since the Commission took charge of coal-loading—are 
to make arrangements for devoting about 2,100 coal cars for 
hauling coal for domestic use in Ohio, Indiana, Michigan, Ken- 
tucky and Tennessee, from which bitter complaints of an inade- 
quate supply have been coming from governors, public utility 
commissions, mayors of cities and civic organizations. 

Extension of the restrictive order to cover the territory 
west of the Mississippi and east of the Montana-Wyoming-Colo- 
rado and New Mexico line was made necessary by the too free 
use of coal cars for hauling road-building materials. The rep- 
resentations from coal users is that the supply in Kansas City, 
Des Moines and other prairie cities is so low a to make it im- 
perative that something be done to increase it, even if the road- 
building programs of all the states be thrown into confusion. 

In connection with the issuance of the orders the Commis- 
sion put out a statement as to the production of coal in 
the last three years, with some comparisons with 1917, the idea 
being to show the country that the stress created by the great 
slump after the signing of the armistice nearly two years ago 
has not been eliminated. The production last year was so small 
that the country entered this year without any reserve and it 
has been living from hand to mouth ever since the resumption 
of activity in the summer of 1919. The review covers both 
the bituminous and anthracite situations. The troubles in the 
anthracite market are not due to any fault in car distribution. 
The anthracite fields have had 100 per cent supply of cars all 
the time because of the close connection between the coal pro- 
ducing and the coal hauling companies. Whatever is wrong in 
that branch of the fuel market is due to the strikes of the coal 
miners. 

No change has been made in the orders pertaining to lake 
cargo coal. The aim is still to take 4,000 cars a day to the 
lower lake ports each day for transshipment to the upper ports. 
At the time this was written the railroads serving the lake ports 
were substantially one week behind their schedule. There is 
a dispute between the railroads and J. F. McGee, representative 
of the Minnesota officials, and officials of some of the other 
northwestern states, as to the amount the railroads serving 
the lake ports are behind their schedule, but the railroads insist 
that the dispute hangs almost entirely on the failure of the 
— states to take into account the amount of coal in 
ransit. 


Cancellation of priority for public utilities was ordered be- 
cause the Commission feels that public service companies, in- 
stead of trying to make arrangements for an adequate supply 
to keep their engines going, by negotiating with coal operators 
on the ordinary commercial basis, have negotiated on the basis 
of using the right of priority to obtain concessions for them- 
Selves, in prices, on the implied promise that the operator who 
will shade his prices to them will be assured a supply of coal 
cars far beyond his distributive share. The implication is that 
he will thereby be free to sell, in the spot market, all the coal 
he can load in cars obtained under the ordinary distribution 
rules, and then he can keep his mine going steadily by an as- 
Surance of cars for loading coal for the utility company. 


That way of handling the situation became so bad in east- 
ern Kentucky on branches of the L. & N. that there were no 
cars for distribution under the ordinary rules. Public utility 
companies depended entirely on the right of priority to assure 
themselves of a supply. At least that is the belief upon which 
the Commission acted. 

It was provided that after October 15 there should be no 
priority for public utilities except by special permits issued by 
the Commission. Issuance of the permits will be supervised 
by the Commission. It will call into consultation on that sub- 
ject a representative who is maintained in Washington by the 
utility companies and no permit will be issued until it has been 
shown that the company has exhausted all its possible means for 
obtaining what it needs. 

There has been no change in the permission to load coal 
cars in the direction of the mines, as at one time seemed prob- 
able. That permission stands, but it must be used as intended; 
that is to say, cars must not he loaded except on their way back 
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to the mines, and then only in the event the lading will not 
unduly delay them. Shippers know what would be reasonable 
for the transportation under present conditions. Abuse of the 
permission could be followed by withdrawal of it, as has hap- 
pened to the public utility companies. 

The new service orders of October 8 (Nos. 20 and 21), in- 
tended to improve the distribution of coal, are based on only 
one condition—namely, the shortage of equipment. About two 
weeks before they were issued the Commission dropped “un- 
favorable labor conditions” as one of the reasons for the issu- 
ance of service orders. On October 8 it dropped “congestion” 
as a reason for the issuance of the orders, leaving shortage 
of equipment as the only reason for them. 

These eliminations show that, in the opinion of the Com- 
mission, labor conditions are _ satisfactory; the congestion 
which became bad during the continuance of the outlaw strikes 
has disappeared, and that if the car and engine shops of the 
country could turn out equipment enough, the physical troubles 
about transportation would be over. 

The broad effect of the orders is to reserve all open-top 
equipment with sides of 38 inches or more in height east of 
the eastern boundaries of Montana, Wyoming, Colorado and 
New Mexico for hauling coal, except when the Commission, by 
permit, authorizes other traffic. 

The orders do not interfere with the program for getting 
coal to the northwest, except as that program may be changed 
by the determination of the Commission that the railroads 
shall set aside about 2,100 cars daily for dumping coal for 
domestic use in Ohio, Indiana, West Virginia, Pennsylvania, 
Kentucky and Tennessee. The railroads are to make their own 
plans for accomplishing that relief for the domestic users of 
coal in those states. They are, however, not relieved from the 
duty of giving the lake ports 4,000 cars a day for dumping 
into boats for upper lake ports. 

Public utilities and other coal users are to have preference 
only when they can show the Commission that in the pub- 
lic interest they should have preference. That means the 
utilities must make efforts to obtain coal by ordinary commer- 
cial methods before resorting to the extraordinary expedient 
of preference over all other users of coal. -Reports have come 
to the Commission that public utility officers have not only 
neglected to make efforts to obtain coal by bargain and sale, 
but have sold coal obtained by means of preference and prior- 
ity to other users not entitled to such consideration on the 
ground of public interest. 

The Commission, in the operation of the permit system, 
will have as unofficial advisers the car service division of the 
American Railway Association, the National Coal Association, 
and a representative in Washington of a national organization 
of public utilities. The representatives of the organizations 
mentioned have been giving advice and information on many 
applications for permits, but, on account of the complaints, 
the supervision and investigation hereafter will be more severe 
than formerly to prevent the abuses that have been charged 
against public utility companies. 

With a view to informing the pubblic as to the facts on 
which it based the two orders, the Commission issued the fol- 
lowing “press notice”: 

“Bituminous coal production during 1918 exceeded consump- 
tion by approximately 30,000,000 tons. During 1919 the situa- 
tion was otherwise; consumption exceeded production and there 
was a net draft on stocks of approximately 40,000,000 tons for 
that year. The year 1920 began with no substantial stocks, 
and the demand during this calendar year could be met only 
as bituminous coal could be produced. Moreover, production 
this year has been considerably retarded by strikes of coal 
miners, more particularly in the Indiana and Illinois fields, in 
the Thacker field and in the Birmingham district; and also 
by the switchmen’s strike, which commenced in April, and by 
the dispersion of coal carrying equipment early in the year. 

“Soon after the termination of federal control it became 
necessary for the Commission to adopt measures by which 
transportation for coal would be increased. This necessitated 
an increase in the number of cars available for transporting 
coal. By an order effective June 21, 1920, railroads east of the 
Mississippi River were required to furnish coal cars to coal 
mines in preference to any other use. Because of the abnormal 
demand for coal cars to transport iron and steel, road building 
and other building material, by a definition of what constituted 
a coal car, approximately 80,000 flat bottom gondola cars were 
subsequently excluded from the effect of that order. In addi- 
tion numerous additional permits have been issued from time 
to time authorizing the use of coal cars for the transportation 
of other freight of an emergency character. The demand for 
coal cars for other freight has been accentuated by the very 
large building program which is under way. 

“As the result of the order entered in June, there has been 
a heavy production of bituminous coal, as is indicated by the 
following figures for the period from June 5 to September 25 
of each of the years shown: 

1919 1920 
157,272,000 171,650,000 


1917 1918 
171,124,000 195,963,000 
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“The average production for that period in the years 1917 
to 1919 is 174,786,333. The production for the period in ques- 
tion during the current year exceeds the production during the 
same period for each of the years 1917 and 1919 and, despite 
various labor disturbances in different fields, approximates the 
average for the three years. Moreover, the bituminous coal 
produced up to September 25 this year exceeds that of the same 
period last year by more than 51,000,000 tons. The production 
of coal during August, 1920, has never heretofore been exceeded 
except during August, 1918, when an intensive campaign as a 
part of the war program was under way. As the demand of 
the government for coal for war purposes has dropped off, the 
amount of coal made available for American industry since the 
first of the service orders of the Commission has been sub- 
stantially equal to or above the average for recent years, despite 
strikes of miners and switchmen and the recent car congestion. 

“The increased production has been consumed in a large 
part by industries, by railroads and other public utilities, by 
the northwest and by New England, and by exportation. There 
has not been a sufficient production of the sizes of coal for 
domestic purposes to satisfy the present demands for such uses. 
Vigorous complaints have been received in behalf of the domestic 
users of coal in Indiana, Ohio and Michigan. Complaints have 
also been received from Oklahoma, Texas and other western 
states. It is imperative that the production of coal be even 
further increased. To accomplish this it will be necessary to 
increase the car supply for coal. As a means to such end, the 
Commission has entered an order requiring all railroads east 
of the eastern boundary of the states of Montana, Wyoming, 
Colorado and New Mexico to furnish coal cars to coal mines 
in preference to any other use. The orders of this character 
heretofore issued have applied only east of the Mississippi River. 
The present order runs until the further order of the Commis- 
sion, and will be relaxed as soon as it appears practicable to 
do so. As a further means of accomplishing the object sought 
all outstanding permits for the use of coal cars for transporting 
other freight are canceled, effective midnight, October 10. There- 
after, until the domestic coal situation is well in hand, permits 
of this character will be issued only upon a showing of public 
interest. Arrangements will be made for the continuance of 
the movement of certain essentials, such as sugar beets, to 
factories. 

“Plans have been worked out in conjunction with repre- 
sentatives of the coal operators and of the railroads by which 
it is expected the needs of the domestic consumers of coal will 
be substantially met. The program contemplates that approxi- 
mately 2,100 cars will be transported daily for domestic use in 
Indiana, Ohio, Michigan, eastern Kentucky, eastern Tennessee, 
western Pennsylvania and West Virginia. Attention is also be- 
ing given to the needs of domestic consumers in other states. 

“By Service Order 9, entered July 13, authorizing preference 
and priority in the car supply for transporting coal for the 
current needs of public utilities and public institutions those 
utilities and institutions have been kept going from day to day 
and generally have been able to accumulate some stocks of 
coal, and are in a much better condition with respect to coal 
than they were in July. For that reason and to avoid the ine- 
qualities in the distribution of cars at the mines which neces- 
sarily results from a priority order, a new order has. been 
entered, which indicates that real emergency needs of public 
utilities and public institutions will be cared for in special cases. 
After October 14, a preferential car supply to meet such needs 
will be afforded by the railroads only upon approval by the 
Commission. 

“Although the railroads serving anthracite mines have fur- 
nished such mines close to a one hundred per cent car supply, and 
although the anthracite production up to September 25 exceeds 
that of the same period last year, the production this year has 
been retared by the recent coal miners’ strike in the Pennsyl- 
vania anthracite mines, and the switchmen’s strike which com- 
menced in April. There is a shortage of anthracite coal in some 
of the New England states, due largely to embargoes placed 
by certain New England railroads in effect during a substantial 
part of the time between April and August 24. These em- 
bargoes have now been modified, and it is expected that the rail 
movement of anthracite coal to New England will proceed un- 
hampered. 

“An idea of the relative quantity of freight transported 
during the period June 26 to September 18 of this year as com- 
pared with the same period for the years 1919 and 1918 can be 
had from the following figures: For that period during the 
current year the number of carloads of revenue freight were 
11,008,184; during the same period for 1919 the number was 
10,699,736, and during the same period for 1918 the number 
was 11,340,628. 

“During the first seven months of the year 1920 the num- 
ber of net tons of revenue and non-revenue freight carried one 
mile by railroads having annual revenues exceeding $1,000,000, 
which represent more than 95 per cent of all railroads, were 
248.999.000.000; for the corresponding periods in former years 
the net tons carried one mile were 212,706,000,000 for 1919: 
247,519,000,000 for 1918, and 245,093,000,000 for 1917. It will 
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thus be seen that the number of net tons carried one mile for 
the first seven months of 1920 exceeds the net tons carried 
one mile during a corresponding period in any of the past three 
years.” 

The National Coal Association, in a statement to the public, 
said the effect of the orders would be a freer distribution of 
soft coal to householders, manufacturers, and public utilities 
everywhere, without interfering with the program for the upper 
lake region. Continuing the statement says: 

“Under the orders issued October 8 by the Interstate Com- 
merce Commission, a program will be put into effect by the 
operators and railroads providing for a movement of 2,000 cars 
a day for communities in Ohio, Indiana, Michigan, eastern Ken- 
tucky and eastern Tennessee, where the greatest shortages in 
immediate supply exist. Out of this allotment Ohio will get 
each day approximately 800 cars, Michigan 500 and Indiana 200. 
This program was worked out by the operators and railroad 
executives after conferences with representatives of public util- 
ities commissions, distributors and retail dealers in the states 
involved. The increased movement of cars, which the railroads 
have already started, will provide sufficient coal for the imme- 
diate household needs in the states embracing the program 
until the lake movement is over, after which ample coal will 
be at disposal for their winter storage needs. 

“While the northwestern and middle western programs are 
being carried out, assurances are given that the immediate 
needs of the balance of the country at the same time will in 
no way be overlooked.” 

Service Order No. 20, superseding Service Order No. 15, is 
as follows: 


It appearing, in the opinion of the Commission that because of 
a_ shortage of equipment which continues to exist upon the lines 
of each and all the common carriers by railroad subject to the 
Interstate Commerce Act within the territory east of the eastern 
boundry of the states of Montana, Wyoming, Colorado and New 
Mexico, and because of the inability of said commmon carriers properly 
and completely to serve the public in the transportation of coal, an 
emergency exists which requires immediate action: 

It is ordered, That such common carriers by railroad in the afore- 
said territory which serve coal mines whether located upon the line 
of any such railroad or customarily dependent upon it for car sup- 
ply, herein termed coal-loading carriers, be, and they are hereby, 
authorized and directed, until the further order of the Comission. 
to furnish such coal mines with open top cars suitable for the load- 
ing and transportation of coal (herein termed coal-cars) in preference 
to any other use, supply, movement, distribution, exchange, inter- 
change or return of such coal cars; provided, that such coal cars 
may be used in service moving in the direction of the mine or mines 
to be supplied, on the return movement, after the discharge of 
the coal lading thereof, upon a route not materially out of line and 
to points not beyond such min2 or mines; and provided further, that 
the phrase ‘‘coal cars’’ as used in this order shall not include or 
embrace flat bottom gondola cars with sides less than 38 inches in 
height, inside measurement, or cars equipped with racks, or cars 
which, on June 19, 1920, had been definitely retired from service for 
the transportation of coal and stenciled or tagged for other service. 

It is further ordered, That all common carriers by railroad withir 
said territory other than coal-loading carriers (herein termed non- 
coal-loading carriers), be, and they are hereby, authorized and di- 
rected until the further order of the Commission to deliver daily 
to a connecting coal loading carrier or carriers, empty or loaded 
coal cars up to the maximum ability of each such non-coal-loading 
earrier to make such deliveries, and of each such connecting coal- 
loading carrier to receive and use the coal cars so delivered for the 
preferential purposes herein set forth. 

It is further ordered, That all such common carriers by railroad 
in said territory be, and they are hereby, authorized and directed 
forthwith, until the further order of the Commission to discon- 
tinue the use of coal cars for the transportation of commodities 
otherwise than as hereinbefore specified (a) as to each coal-loading 
carrier, so long as any coal mine remains to be served by it with 
coal cars, and (b) as to each non-coal-loading carrier, so long us 
deliveries of any coal cars to connecting carriers may be due or 
remain to be performed under the terms of this order. 

It is further ordered, That all common carriers by railroad within 
the territory hereinbefore described be, and they are hereby, au- 
thorized and directed, until the further order of the Commission, to 
place an embargo against the receipt of coal or other freight trans- 
ported in open top cars suitable for coal loading, as hereinbefore 
defined, by any consignee, and against the placement of such open 
top cars for consignment to any consignee who shall fail or refuse 
to unload such coal or other freight so transported in coal cars 
and placed for unloading within 24 hours after such placement, 
until all coal or other freight so transported in coal cars and so 
placed has been unloaded by such consignee, provided, that this au- 
thorization and direction shall not interfere with the movement of 
coal to any coal pool or pools when authorized by any order here- 
tofore or hereafter entered by the Commission or coal consigned to 
tidewater or the lakes for transshipment by water, nor shall it ap- 
ply where the failure of the consignee to unload is due directly 
to errors or disabilities of the railroad in delivering cars. 

It is further ordered, That all rules, regulations and practices of 
said carriers with respect to car service are hereby suspended in 
so far only as the confiict with the directions hereby made; and 
that this order shall supersede and stand in lieu of Service Orders 
Nos. 7, 9, 12 and 15 of the Commission, as heretofore made, en- 
tered and amended or supplemented, and that otherwise the author- 
ization herein contained are to be considered as not conflicting with 
or superseding any other service order heretofore entered by the 
Commission; and that this order shall be effective October 15, 1920. 


Service Order No. 21, superseding Service Order No. 16, is 
as follows: 


It appearing, in the opinion of the Commission that because 0! 
a shortage of equipment which continues to exist upon the lines 
of each and all the common carriers by railroad subject to the In- 
terstate Commerce Act within the territory east of the eastern 
boundary of the states of Montana, Wyoming, Colorado ana New 
Mexico, and because of the inability of said common carriers properly 
and completely to serve the public in the transportation of coal, 
an emergency exists which requires immediate action: 
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It is ordered, That effective October 15, 1920 and until further 
order of the Commission, all common carriers by railroad within 
said territory to the extent that may be necessary in order that pub- 
fic utilities which directly serve the general public under a franchise 
therefor with street and interurban railways, electric power and 
light, gas, water and sewer works; also ice plants which directly 
supply the public generally with ice; also hospitals, schools, and 
other. public institutions of the United States, state or municipal 
sovernments, may be kept supplied with coal for current use but 
not for storage, exchange, or sale, be, and they are hereby, to the 
extent that the Commission or its agent or appointee thereunto duly 
authorized shall hereafter from time to time designate in individual 
cases, but not otherwise, authorized and directed to place, furnish 
and assign cars to coal mines for the transportation of such coal 
in addition to and without regard to the existing ratings and dis- 
tributive shares for mines upon said railroad; provided, that such 
coal shall not be subject to reconsignment and that a written report 
of the cars placed hereunder shall be made to the Interstate Com- 
merce Commission by the railroad placing the cars as often as once 
sac yeek. i 

a further ordered, That Service Order No. 16, made and 
entered by the Commission September 16, 1920, be, and the same is 
hereby, Suspended and superseded, effective October 15, 1920. 


Abuse of Coal Car Permits 


Abrogation of permits to use coal cars for transportation 
other than of coal, ordered by the Commission, effective at mid- 
night, October 10, was the Commission’s method for getting at a 
situation that may be rotten, but which it has not the proof to 
show is what the Department of Justice may be able to show. 
For weeks there have been reports that this, that, or the other 
shipper, in conjunction with somebody else, has been using the 
permits granted to him to profiteer. By ordering the cancellation 
of all permits, the Commission will be able to scrutinize every 
situation and determine whether there has been any justification 
for the reports of profiteering. en 

Cancellation of the priority accorded to public utilities was 
ordered for the same reason. For a long time there have been 
reports that such and such public utility corporations have been 
disposing of coal, hauled under priority orders, to persons not 
entitled to such consideration at an enormous profit to officials, 
Proof of such abuses has been as elusive as proof that railroad 
employees have been grafting at the expense of shippers, who, 
by reason of the demand for commodities, have been willing to 
pay them for giving preferences in the matter of switching or 
furnishing Cars. ; ; 

The Department of Justice has been making investigations 
with a view to prosecutions under the Lever law, forbidding 
profiteering. Thus far the department has procured indictments 
against the Brooklyn Edison Company, its general manager, 
and its coal purchasing agent; against the B. J. Lynch Coal Com- 
pany, and against the Adelphia Coal Company. 

These indictments, according to New York reports, are mere 
bubbles indicating what is going on under the surface. But the 
Department of Justice has been allowing the impression to pre- 
vail for a long time that it was on the verge of making great 
revelations of profiteering in various lines. It gave its attention, 
in the Spring, to reports of profiteering in fuel oil. It caused the 
arrest of a number of officials of oil companies, but it did not 
make its accusations stick. In a case begun in Pittsburgh, the 
district attorney felt constrained by the facts developed before 
the accused officials were brought to trial, to say that the war- 
rants were issued without proper investigation. The facts 
showed that, on one or two of the sales, the company accused of 
profiteering actually lost money and on the others made profits 
so small that the most virulent hunter of profiteers would not 
contend that the gain was more than reasonable, if as high as 
that. 

On account of the poor showing made in so many cases of 
alleged profiteering, there has been scepticism at the Commis- 
sion, or, at least, an earnest invitation to produce facts tending 
to show that there has been abuse of the permits issued or the 
priorities invoked in behalf of public utility companies. ; 

Abrogation of the permits is not to be taken as an accusation 
of crookedness. It means merely that those who have permits 
must show, affirmatively, that there is a public interest to be 
served by the permit to use coal cars for transportation of com- 
modities other than coal, or the grant of priority orders in be- 
half of coal loaded for a public utility company. 

Permits for the use of coal cars for supplying some of the 
largest manufacturing establishments in the country with fuel 
were issued. The query is as to whether such powerful cor- 
porations were telling the absolute truth when they asked for 
special consideration in the matter of coal cars for bringing fuel 
to their plants. Cancellation of permits and priorities will bring 
each holder of such a permit to the Commission with a state- 
ment of facts and probable investigation of the statements by 
agents of the Commission. The cancellation means that the 
Commission doubts whether it was necessary to issue all the per- 
mits and priorities put out in its name, especially in one case, for 
a motor company and in another for a big manufacturer of 
machinery. 

The New York indictments and the reports about the prob- 
ability of further indictments are based on allegations that con- 
Spiracies exist between public utility corporations and coal 
Operators in the execution of which the utility corporations ob- 
tain preferential supplies of cars for coal loading, presumably to 
keep the engines of the utilities running, but as a matter of fact 





TRAFFIC WORLD 707 


for obtaining coal which would be turned over to speculators to 
sell, either for export or for consumption in this country by 
users who could not obtain supplies except through speculators. 

The New York reports allege that the various conspiracies 
also embraced car service officials of various coal companies. 
One report published in New York city is to the effect that the 
car service official of one railroad company, no longer on the pay 
roll, admitted making $1500 a week by reason of the favors he 
was able to grant to exporters who were selling coal to the for- 
eigners at $22.50 a ton, free on board ships at Atlantic ports. 
The man who made $1500 a week, according to the report, had 
charge of the distribution of cars of his road to the mines along 
its rails. He is said to have allowed double the number of cars 
for public utilities than they needed, the effect being to drive out 
of business the operators who could not obtain cars assigned to 
carry coal for the utility companies, while their competitors had 
all the cars they could load, sent to them under priority orders 
in behalf of public utilities. 

The Commission’s service order pertaining to priorities for 
public utilities was not mandatory. The railroads were author- 
ized to give priority when it appeared that such was necessary. 
Application of the delivering line, backed by the approval of 
some representative of a state public service commission was all 
that was needed to obtain such a priority order. Some states, 
notably Ohio and Indiana, refused to have anything to do with 
the issuance of such orders in favor of public utilities. 

Until the Kentucky commission began taking up the sub- 
ject, the railroads were proceeding on the assumption that the 
originating line had to honor such requests for priority for pub- 
lic service corporations. When the Louisville & Nashville was 
advised that it was merely a permissive order, it declined to 
honor any of the priority orders for public utilities. When it 
began declining to honor such drafts on its coal equipment, prac- 


. tically every car that went to mines on two of its branches were 


moving under utility priority orders. The mines that had no 
orders from utilities got practically no cars, because there was 
none to be had. All were in the service of utilities. 

According to the declaration of a commissioner, the Com- 
mission hereafter is going to exercise the right of looking into 
the pantry of every applicant for bread and soup with a view to 
finding out how many dozens of canned goods it has in its pan- 
try; also how many dollars there are in its purse. He likened 
some of the applicants for permits for a preferred supply of cars 
to millionaires standing in line to obtain relief while an inspec- 
tion of their pantries would show a fair amount of reserve food 
supples or a fair amount of money that could be used for buying 
supplies in the market, even if the supplies so obtained might 
cost a little more than those possible to obtain by standing in 
the bread line. 

Statement by Cushing 


George H. Cushing, managing director of the American 
Wholesale Coal Association, in a statement issued in Washington, 
October 13, asserted that the production of soft coal was not in- 
creased a single pound as the result of the orders of the Inter- 
state Commerce Commission in the last four months. He said, 
further, that the Commission “has been trying to influence coal 
distribution through its control over cars,” although “it did not 
admit that such was its purpose.” 

“In a speech in Chicago on April 15 of this year I predicted 
that because of high prices abroad all coal producers in Penn- 
Sylvania and West Virginia would try to ship the bulk of their 
coal to the export market,” he said. “This attempt would cause 
them to withdraw large tonnages from sale in the middle west. 

“T predicted that this abnormal effort to export coal would 
result in a congestion of eastern ports, thus forcing the railways 
to place embargoes against further shipments, temporarily. 

“I predicted that the western producers seeing this trend 
would increase their output in an effort to replace the eastern 
coal withdrawn from the western market. 

“I predicted that when eastern coal was forced, by eastern 
embargoes into the western market, it would find many buyers 
satisfied with western coal. 

“On June 15 I made a statement to the public in which I de- 
clared that there was no shortage of coal and no danger of any 
shortage. 

“We have now arrived at the middle of October. From now 
on the householders will add their consumption to that of indus- 
try and the railroads. Therefore, we have arrived at the period 
of largest consumption. Within a month or six weeks we will 
have tested in a practical way the adequacy of the coal supply. 
It is an excellent time, therefore, to review the actual perform- 
ance of the coal mines and to contrast it with these two hopeful 
prophecies. We ought to know by now whether the country is 
as safe, with respect to its coal supply, as four and six months 
ago I prophesied it was going to be. 

“From April 1 to October 2, inclusive, the production of 
bituminous coal was 267,700,000 net tons. The period covered 
was 25% weeks. The average weekly production, therefore, was 
10,498,000 tons. If this average weekly production is continued 
until March 31 next year or for the full 52 weeks, the produc- 
tion of bituminous coal for the coal year will have amounted to 
545,896,000 tons. Since two months of heavy production are 
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ahead and since the strikes of April, May and June are not likely 
to recur, this record will be easy to equal. At the present rate 
it will be easy to exceed it. 

“My predictions were based upon an estimated demand for 
535,000,000 tons of bituminous coal. There have been so many 
labor difficulties and so much interference with consumption from 
other causes, by industry, it is highly probablle that the demand 
will not exceed 525,000,000 tons. 

“It would seem, therefore, that we are creating a comfortable 
surplus of soft coal. That is, taking into account the stocks on 
hand on April 1, we have met all demand and now have stocks 
amounting to 30,000,000 tons. Therefore, in so far as the bare 
figures can possibly go, my prediction has been fulfilled. The 
alleged shortage has been met. The assumed danger of an im- 
pending famine has been removed. 

“However, certain classes of users are still short of coal. 
They have little. They can get coal with difficulty. Those most 
directly affected are the householders. They are having diffi- 
culty for these various reasons. 

“First—My estimate of need took into account a possible ex- 
port overseas of 16,000,000 tons. Instead, our actual exports will 
probably amount to 20,000,000 tons. 

“Second—Throughout the spring and summer Washington 
officials persisted—against frequent warnings—in saying that 
there was grave danger of a coal famine. This alarming report 
started by federal officials was soon caught up by state officials. 
These persistent efforts at spreading alarm served to keep alive 
the panic which had seized upon the minds of buyers of coal. 
Everyone wanted to get some of the precious coal. However, the 
industries which were making good profits, because their prod- 
ucts were selling for high prices, could afford to pay extravagant 
prices. The retail dealers—because they sold coal to poor peo- 
ple—could not afford to pay those prices. In consequence, while 
enough coal was produced to satisfy everyone, it went mainly to 
those who could and would pay the panic prices created by the 
Washington crusade. That is the main reason why relatively so 
little coal went through the retail dealer into the home. 


“There is, of course, another reason for the dilemma of the 
householder. They use 56,000,000 tons of anthracite per year 
and 65,000,000 tons of bituminous. If one kind of coal is not 
available more of the other kind must be used since the houses 
must be heated. Until September, this year, anthracite coal was 
doing more than carrying its share of the house-heating load. 
Then the miners went on a strike. While that strike lasted they 
failed to produce 2,000,000 tons of anthracite which should have 
gone directly to home owners. This has to be added to the loss 
of “domestic” or house coal due to unexpectedly heavy exports 
and ravenous buying by industry. 

“The householder, therefore, has been placed into his pres- 
ent danger because the Europeans and the factories outbid him 
and because the anthracite miners deserted him. 


“This faulty distribution of domestic coal has not been 
spread out thinly over the nation. It is true that householders 
everywhere are alarmed and are trying to do the impossible—to 
get a full winter’s supply now. That brings an annoying pressure 
to bear on the retailers, but it is not a true badge of danger. The 
district where the distress seems genuine is embraced in Ohio, 
Indiana, Michigan, Illinois and the territory north of the Mis- 
souri and west of the Mississippi rivers. 

“Up to this point I have told as near as is humanly possible 
the facts as they actually exist. Summed up, those facts are that 
we have produced and are producing far more than enough coal 
to satisfy everyone. But, in the one district outlined, the house- 
holders for one reason or another failed to get their fair share. 
That lack of even distribution is not really a grave matter. It 
involves, probably, less than 5,000,000 tons of coal all told with 
nearly six months in which to deliver it. It amounts only to a 
minor chore under any sane handling of the coal business. We 
have had many worse situations in the past and have met them 
without the public knowing that it ever confronted any danger. 
However, I do not now predict that this situation will be met this 
year. I predict nothing at all. I have reasonable doubts for an 
excellent reason. The Interstate Commerce Commission has 
been trying all summer to influence coal distribution through its 
control over cars. It did not admit that such was its purpose. 
Istead its orders indicated that it was trying to increase the pro- 
duction of coal. It was the latter result which the nation ex- 
pected. However, we have now been working four months under 
its orders and the production has not increased the output a 
single pound due directly to those many drastic orders. Instead, 
we have sustained a heavy loss if we compare this year with 
last. For instance, the first order of the Commission went into 
effect on June 9, 1920. Between June 9 and October 2, 1919, the 
weekly output of coal increased 3,974,000 tons. This year it in- 
creased 1,696,000 tons per week. Last year, for the week end- 
ing October 2, was 170,000 tons greater than for the correspond- 
ing week this year. So the efforts of the Commission to increase 
output has proved a dismal failure. 

“The state officials throughout the nation were patient so 
long as they knew that Washington was trying for results. But 
when the orders of the Commission produced no more coal, but 
only took coal from their people, to send it elsewhere, they began 
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to act to try to bring the prices down. One state has fixed prices 
by law; another state is now planning to do the same thing. In 
one district a grand jury has fixed prices. In another the United 
States district attorney is naming prices. In some places even 
cities are making plans to name prices. Price fixing in itself 
never did and never will increase production, in which, alone, the 
people are interested. And when indulged in this free-for-all fash- 
ion it can only interfere with proper distribution. That is, with 
fixed prices different in each zone, the coal will naturally move 
to the high-priced zone. Therefore, so long as this continues we 
may naturally expect increasing evidence of bad distribution in- 
stead of the relief from it which the country needs. For that 
reason I predict nothing beyond the bare fact that the present 
mine performance continuing, the output of soft coal will be more 
than abundant. I do not have the slightest idea whether or not 
distribution will be good. The chances are all against it. 

“One this must be apparent to everyone who makes any 
study of the industrial situation. That is that the railroads have 
‘come back.’ Their performance is now restored to normal. | 
cite as proof of it the recorded fact that corn prices have dropped 
75c a bushel. Farmers are talking of holding wheat to keep up 
the price. Lumber prices have dropped $45 per thousand feet. 
Shoes have come down in price about 25 per cent. Coal, gener- 
ally, has dropped about 30 per cent. All of these things mean 
that the producers are now able to get their product to market. 
Competition at the market is breaking the price. If the goods 
get to market this means that the railroads have been able to 
carry them. That means that the railways have ‘come back.’ 
If they have come back coal production should continue to be 
abundant; coal prices should continue to fall. 

“Regardless of the irresistible logic of that statement, it is 
possible for this natural drift to be set at naught if state legisla- 
tors, district attorneys, grand juries and the like persist in their 
effort to fix the prices and thereby keep alive the popular panic 
and further interfere with distribution. That well-meaning men 
will thus plot against the welfare of those they are trying to help 
is one of the big and real dangers. 

“All I have said has to do only with bituminous or soft coal. 
Anthracite or hard coal is another story which I made no effort 
here to tell.” 


COAL PRODUCTION REPORT 


The Trafic World Washington Bureau 


“The production of bituminous coal fell off sharply during 
the week ended October 2,” the Geological Survey, Department 
of the Interior, says in its weekly report under date of October 9. 
“The total output (including lignite and coal coked) is estimated 
at 11,348,000 net tons, a decrease when compared with the pre- 
ceding week of 506,000 tons, or 4.3 per cent. 

“The cause of the decrease is not yet clear. Up to Thursday, 
September 30, loadings were proceeding at a rate in excess of 
the preceding week, but on Friday and Saturday they declined 
sharply. Analysis of the reports of the railroads shows that the 
decrease centered in the fields north of the Ohio and Potomac. 

“Loadings on Monday and Tuesday of the present week 
(October 4 and 5) show an increase over the corresponding days 
of either of the two weeks preceding. 

“The year 1920 is thus about thirteen million tons behind 
1917, and about forty-five and a quarter million tons behind 1918, 
but is fifty-one and a third million tons ahead of 1919. In this 
connection it should be remembered that production during 1918 
exceeded consumption and provided for a net addition to con- 
sumers’ stocks by the end of the year of approximately 30,000, 
000 tons. In 1919 the condition was reversed; consumption ex- 
ceeded production and there was a net draft on stocks of per- 
haps 40,000,000 tons for the year. 


CARLOADS OF COAL ORIGINATING ON THE PRINCIPAL COAL- 
CARRYING ROADS 


Week ended Aug. 28— 


Bitwmmineus shipments, 1ST TORE... oc ccccsccccccesesecesees 204,295 
Pe SO, F MENEB a o on oa cco kkcneenecsccassccuves 35,388 
Week ended Sept. 4— i, 
Bituminous maipmenta, 187 TOGA. .......0...00cccccccceccocccsvaces 200,935 
OL, (WII 65:4 bcccese sev ksscansddanmesion 21,103 
Week ended Sept. 11— 
TREE GPNTROUER, 187 POOR. «...uocccccccsccseccvscceseeee 189,703 
ee, ME, DD oie oo oon 6 Kscccceorwbwvinexewes 10,640 
Week ended Sept. 18— x 
Deeemainoms aeimmemts, 13T TOGES. . ...... 2 occ ccikcccssccessiecseces 209,539 
Amtbracite siinments, § TORS, .....cccccccccsscccccccsrccces 13,604 
Week ended Sept. 25*— As 
SE, SA. TEE DOIG. 6.6 a 6 oied 0 dic sion essscescdeceas 213,370 
Anthracite shipments, 9 roadS...........ccececccecccccccceves 32,219 
Week ended Oct. 2¢— 
WIESE SRTIOMES,. TET PORES. o. 0.5 ocicicscccccevdocsacewssscee 204,400 
Anthracite shipments, 9 roadS..........ccceccececcccccccceee Bd,1L32 


* Revised from last report. ¢ Subject to revision. 


“The week of September 25 was one of increasing produc 
tion. The total output—11,845,000 tons—was the largest in any 
week since last January. As a result the percentage of full-time 
capacity realized in actual output increased from 63.6 to 64.5. 
The increase was made possible in part by improved car supply 
in certain districts, but to a greater extent by cessation of labor 
disturbances. 
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October 16, 1920 


“The average loss attributed to labor over the country as a 
whole declined from 10.4 to 9.2 per cent. There was a reduction 
in labor losses, both in the Middle West and in the East. In 
lilinois the loss due to labor shortage and strikes combined de- 
creased from 8.6 to 5.8 per cent, and in Iowa from 14.0 to 8.6 
per cent. The strike in the unionized fields of Western Kentucky 
continued with little change; half the capacity of that region 
was closed, 

“There was no evidence in the mine reports of a cessation 
in the very active demand for coal. Not an operator in the entire 
country reported loss of working time for lack of orders. 

“That the car supply improved is shown by the increase in 
the tonnage of coal loaded. Measured in terms of per cent of 
full time closed down for lack of cars, however, the showing was 
slightly less favorable than during the preceding week because 
of the greater demand for cars as mines formerly affected by 
labor disturbances returned to work. On the average the loss 
attributable to transportation disability—including car shortage, 
derailments, congestion at gateways, and all other causes acting 
to curtail the supply of cars at the mine—was 22.9 per cent. 

“The car supply improved in some districts and grew less 
adequate in others. There was an improvement in Indiana, 
Northern Ohio; Southern West Virginia—both high and low 
volatile, except the Logan field; Virginia, and probably much of 
Central Pennsylvania. In Western Pennsylvania, Northern West 
Virginia, Eastern Kentucky, and most of the fields west of the 
Mississippi, the car supply either underwent no change or grew 
less adequate. An increase in the transportation loss in Illinois 
was more than offset by a decrease in losses due to labor and 
other causes, so that the net effect was an increase in running 
time. 

“No recovery in the dumpings at Lake Erie ports was re- 
ported during the week ended October 2. The total handled, ac- 
cording to statements furnished the Geological Survey by the 
Ore and Coal Exchange, was 882,579 tons, of which 840,330 was 
cargo coal and 42,249 vessel fuel. Although the vessel fuel in- 
creased, the cargo coal decreased slightly and the result was a 
decreased of 6,414 tons in the total. Dumpings in the corres- 
ponding week of 1918 were 1,157,000 tons and in 1919, 726,000 
tons. 

“The cumulative Lake movement from the opening of the 
season now stands at 15,749,000 tons as against 22,822,000 in 
1918 and 19,174,000 in 1919. The year 1920 is thus still falling be- 
hind 1918 but is slowly overtaking 1919. It is over seven million 
tons behind 1918 and is still nearly three and a half million tons 
behind 1919. 

“The movement to tide increased again during the week 
ended October 2. The total number of cars dumped at the five 
Atlantic coal ports, according to daily telegraphic reports to the 
American Railroad Association, was 26,361, the largest in any 
week since August 14. Dumpings decreased slightly at Phila- 
= but increased at the other ports, particularly at New 

ork. 

“Expressed in net tons the dumpings over tidewater piers 
as reported to the Geological Survey by the Tidewater Bitu- 
minous Coal Statistical Bureau were 1,280,000, almost exactly 
the same as during the preceding week. Dumpings for New Eng- 
land account declined sharply, amounting to 203,000 net tons, or 
at the rate of 870,000 tons per month. Exports rose from 582,000 
to 653,000 tons for the week, or at a monthly rate of 2,800,000 net 
tons. ' 

“For the second time in two weeks the movement of all-rail 
coal to New England has fallen below the 1919 level. Cars for- 
warded to New England through the five Hudson gateways of 
Maybrook, Harlem River, Albany, Rotterdam, and Mechanics- 
ville are reported at 4,926 during the week ended September 25. 
In comparison with the preceding week this was a decrease of 
461 cars, or 9 per cent. It was less by 236 cars than the move- 
ment during the corresponding week of 1919.” 


INTERPRETATION OF 8. O. NO. 18 


The Traffic World Washington Bureau 


The Commission, October 12, made public the following let- 
ter, written by Chairman Clark to Daniel Willard, chairman of 
the advisory committee of the Association of Railway Executives, 
relative to the interpretation of Service Order No. 18, governing 
the assignment of coal cars: 

“Since the issuance of our Service Order No. 18 important 
questions as to the proper interpretation thereof have arisen, 
some of which have been brought to our attention by Mr. 
Gutheim, of the car service division. It appears that different 
carriers are interpreting it in different ways, and that the pur- 
pese of uniform understanding and practice in regard to as- 
signed cars for railroad fuel will not be effected unless we ex- 
press our interpretation of the order and its spirit. Division 5 
of the Commission has, therefore, given this matter careful 
consideration, and I am authorized to communicate to you the 
Interpretations of this order which follow: 

“For the purpose of breaking up practices and interpreta- 
tions which were being placed upon rule 8 of CS-31 as it has 
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been amended by our order of April 15, 1920, we added to this 
rule by Service Order No. 18 a proviso that the railroads may 
not assign cars for company fuel and fail to count such cars 
against the mine’s distributive share unless the entire output 
of the mine is taken by the carrier for a period of not less than 
six consecutive months. In order to permit perfection of ar- 
rangements which would comply with this order we further 
provided that any contract or arrangement for the purchase of 
coal made on or before November 1 which terminates at the 
expiration of the coal year ending March 31, 1921, shall be re- 
garded as in compliance with this rule. The question is raised 
as to whether or not contracts which existed at the time our 
order was issued and which continue until March 31, 1921, or 
later, are to be considered in compliance with the rule. 

“We did not intend to draw any distinction between con- 
tracts which extend over the period of time specified that were 
or may be entered into after the issuance of our order and prior 
to November 1 and similar contracts that were in effect at the 
time of the issuance of our order and which extend to March 
31, 1921, or later. We do not think that the order indicates any 
intention to distinguish between these two classes of contracts. 

“Under rule 8 of CS-31 prior to the issuance of Service Order 
No. 18, railroad fuel cars were considered as assigned cars 
within the findings of the Commission in the Hocking Valley 
and Traer cases. The possibilities under that order were car- 
ried to the extreme in some instances and assigned railroad fuel 
cars were given to a mine for its entire output for a day or for 
certain days and the mine was on a commercial basis for suc: 
ceeding or intervening days. This was an intermingling of the 
two ideas of taking a part of the output of the mine and count- 
ing against it the cars assigned to it for railroad fuel, and the 
other provisions for taking the entire output of the mine. The 
modification of this rule contained in Service Order No. 18 was 
for the purpose of stopping this practice and making it entirely 
clear that it could be no longer followed. 

Service Order No. 18 prohibits the assignment of cars and 
failure to count them against the distributive share of the mine 
for the day, or assigning cars in excess of the mine’s distributive 
share for the day, except where the entire output of the mine 
is taken for a period of not less than six consecutive months. 
The proviso as to contracts made after the issuance of this 
order and prior to November 1 and extending to or beyond March 
31, 1921, as well as for existing contracts continuing for the 
period specified, is to be considered in connection with this in- 
terpretation. 

“In some instances contracts for the entire output of a mine 
for railroad fuel purposes are made with producing companies 
that own and operate two or more mines in the same district. 
The custom which has been followed in instances of this kind 
has been to assign these cars to some one of the mines of the 
producing company on different days and not to confine them 
day after day to one particular mine. 

“Our order is not intended to interfere with this practice 
where it is carried out in good faith, but it must, of course, be 
confined to mines actually owned and operated by the producing 
firm or company with which the contract was made. 

“We are advised that there are instances in which carriers 
have arranged for the purchase of coal in certain quantities 
measured in tons, but not for any particular period of time. We 
think that such contracts should be revised prior to November 
1, so as to cover the entire output of a mine for a definite period 
conforming to that specified in Service Order No. 18, if it is 
desired or intended to assign cars for that tonnage in excess 
of the distributive share of the mine for any day.” 

Copies of the letter were sent to W. L. Barnes, executive 
manager of the car service division of the American Railway 
Association, and J. D. A. Morrow, vice-president National Coal 
Association. 


CHANDLER'S 37 PER CENT EXPOSE 


In The Traffic World of October 2, in its report of the Na- 
tional Industrial League meeting at Louisville, and in the edi- 
torial columns of the October 9 issue, reference was made to the 
expose made by W. H. Chandler, president of the League, through 
correspondence with Daniel Willard, of the questionable origin 
of the figures used in the propaganda put out by the railroads 
(and assumed to be correct and accordingly quoted by commer- 
cial organizations and others dealing with the subject), in which 
it is stated that a freight car is in possession of the shipper and 
consignee 37 per cent of its time. Because the matter is of in- 
terest and importance the correspondence between Mr. Chandler 
and Mr. Willard is here reproducedfl Following under date of 
September 14, 1920, is Mr. Chandler’s letter to Mr. Willard: 

“In the B. & O. Employes’ Magazine for July, 1917, at page 
18, there is quoted an address delivered by you to officers of 
the Baltimore & Ohio Railroad at the Deer Park meeting of June 
29, 1917, in which you call to the attention of your officers the 
great amount of loafing that a freight car does while in the pos- 
session of the carrier. No doubt you have seen in The Traffic 
World the letter that I wrote to Mr. Pearson on this subject. 

“I am writing to you to inquire, if you care to give it to me, 
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just what statistics you had before you when you developed that 
a freight car, on the average, is in the possession of the shipper 
37 per cent of the time. In the past I have made studies of con- 
siderable car movements to points in New England from points 
west of the Hudson River. These points were located in prac- 
tically every state north of the Ohio and Potomac and east of 
the Mississippi, and included a great many cars from points in 
the south and far west. I have been unable, from the figures I 
have compiled, to verify your statement that the shipper has the 
car 37 per cent of the time, except on exceedingly short hauls, 
where the business is handled without any appreciable delay on 
the part of the carrier. 

“I shall greatly appreciate it if you will let me know if these 
figures were compiled by taking interline movements, or if they 
represented the performance on your own road and on roads 
where a similar study was made. Will you not be good enough 
to tell me how many cars were included in your study and over 
what period the study was made? 

“I have before me demurrage statistics for New England for 
nearly ten years. The average detention of shipper or consignee 
for the last month was 1.57 days, and rarely has it been the 
case that the average detention has exceeded the free time dur- 
ing the entire period referred to. Going back over a period 
of nine years, from 1911 to 1919, the average detention in New 
England has been materially less than the free time except for 
the years. 1912 and 1913 the average detention by the shipper 
or consignee on the Delaware & Hudson Railroad was 2.01 and 
2.02 days, respectively, and for the year 1919 this detention was 
only 1.45 days. Assuming that shippers’ detention is less on the 
average than consignees’ detention, and I think this is an entirely 
safe statement, it would mean that on the average the shipper 
and consignee, in the handling of a car, would consume approx- 
imately three days, and certainly not over four. That would be 
the detention at both ends of the line. On that basis, roughly 
speaking, taking your 37 per cent as the average detention of 
shipper and consignee, it would mean that the car makes a trip 
from the point of shipment to final unloading at destination in 8 
days, and out of that 8 days the shipper and consignee are in 
possession of the car for 3 days and the railroad takes only 5 
days in transit. Based upon the movement of a large number of 
cars, even within New England, carriers cannot show that any 
such movement is being given to freight cars at the present time, 
unless you select the very short haul traffic which is handled with 
reasonable dispatch. If the carriers of the United States were 
giving any such service as this over any territory of appreciable 
size, the shippers would not be complaining, and the market let- 
ters that are being sent out by the banks would not call attention 
to the fact that the inefficient transportation service which is be- 
ing rendered by the carriers is the cause of great business and 
banking inconvenience. 

“I know that you will appreciate that I am not writing to you 
in a critical spirit. I have not the slightest objection to showing 
up any shortcomings on the part of shippers and consignees; in 
fact, I have never hesitated to condemn shippers for the abuse 
of railroad equipment; but I do not think it is fair to put out fig- 
ures purporting to be averages unless such figures really are aver- 
ages. There is nothing, of course, in your statement to your offi- 
cers that would indicate just how your figures were made up, the 
number of cars embraced in the study or the period of the study, 
but I feel very sure that at the time the statement was made 
the figures would not apply to any large section of the country, 
and I know that they do not apply at the present time here, though 
we frequently see them quoted as being given out by certain rail- 
road officials, who evidently rely upon your statistics and who 
quote these figures as being representative of the entire country, 
when obviously such is not the case. 

I shall esteem it a great favor if you will give me the in- 
formation I have asked for.” 

Following is Mr. Willard’s reply under date of September 22: 

“Your letter of September 14 was duly received and would 
have been answered more promptly but for my absence from 
the office. 

“The figures which I used in connection with the car move- 
ment were first compiled by Mr. L. F. Loree in 1913 and ap- 
peared in a paper prepared by him, which was published in the 
Engineering Magazine in April of that year. I am not able to 
tell you at this moment just how Mr. Loree compiled his data. 
Later on we took a definite number of cars on the Baltimore & 
Ohio Railroad and followed their movement through our records 
and checked our own practice with the figures compiled by Mr. 
Loree. This was done, I believe, in 1916. Since that time condi- 
tions have been so abnormal and unusual that no test of this 
character was of any special value. I am now arranging, how- 
ever, for another test of the same kind, but the data will not 
be ready for some time. All I can say about the figures which 
are shown on the sheet accompanying this letter is that they 
were the best obtainable when they were prepared, and in a 
way I think do throw valuable light on the general subject of 
car movement. 


“Of course, I could write at considerable length on this sub- 
ject if it seemed worth while to do so, but I doubt if it would 
be worth while at this time. If there is any question which you 
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care to ask concerning the statement attached hereto, I shall be 
glad to answer it if possible, but from the very nature of the 
thing you will understand, I am sure, that the statement at best 
is only an estimate. It was prepared a number of years ago and 
may or may not be fairly representative of conditions as they 
are today. I hope before long I shall have something more enlight- 
ening concerning conditions as they now exist.” 


RECORD IN FREIGHT HANDLED 


The Trafic World Washington Bureau 


The car service division of the American Railway Associa- 
tion authorized the following statement October 7: 

“The volume of freight traffic handled by the Class 1 rail- 
roads during the weeking ending September 25, established a 
new high record for this year and exceeded that for the corres- 
ponding weeks of 1919 and 1918. The number of cars loaded 
with commerical freight for that week, according to reports just 
compiled by the Car Service Division of the American Railway 
Association, was 994,687, as compared with 987,041 in 1919 and 
991,980 in 1918. The best previous record for a week this year 
was 985,064 cars, in the week of August 28. For the week of 
September 18 the total loading was 983,919 cars. For the week 
of September 25 increases are shown as compared with the cor- 
responding week of 1919 in the loading of grain and grain prod- 
ucts, coke, ore, merchandise and less than carload freight, while 
decreases are shown in the loading of livestock, coal and miscel- 
laneous freight. The loading of grain and grain products shows 
an increase for the first time this season. 

“The freight car shortage (deferred car requisitions) shows 
a further reduction during the week ending September 23 to an 
average of 89,947, as compared with 96,114 the previous week.” 

Revenue freight loading by commodities the week ending Sep- 
tember 25, when the total loading amounted to 994,687 cars, as 
reported by the car service division of the American Railway 
Association, was as follows, the second figure in each instance 
representing the number of cars loaded in the corresponding 
week of 1919: 


Eastern district: Grain and grain products, 6,582 and 7,258; - 


live stock, 2,636 and 2,689; coal, 55,802 and 57,741; coke, 3,587 and 
2,815; forest products, 8,464 and 8,174; ore, 12,643 and 6,349; 
merchandise, L. C. L., 47,852 and 28,704; miscellaneous, 100,961 
and 128,013; total, 238,527; 1919, 241,743; 1918, 232,320. 

Allegheny district: Grain and grain products, 2,820 and 
3,294; live stock, 3,527 and 2,922; coal, 64,300 and 65,085; coke, 
6,752 and 4,863; forest products, 4,293 and 4,686; ore, 15,665 and 
16,794; merchandise, L..C. L., 38,900 and 43,282; miscellaneous, 
78,210 and 73,947; total, 214,557; 1919, 214,874; 1918, 229,093. 

Pocahontas district: Grain and grain products, 165 and 222; 
live stock, 417 and 422; coal, 25,583 and 25,353; coke, 741 and 
621; forest products, 2,043 and 2,032; ore, 245 and 272; merchan- 
dise, L. C. L., 2,878 and 132; miscellaneous, 7,113 and 10,093; total, 
39,185; 1919, 39,147; 1918, 42,542. 

Southern district: Grain and grain products, 3,381 and 3,178: 
live stock, 2,408 and 2,845; coal, 25,139 and 26,374; coke, 1,319 
and 285; forest products, 19,136 and 19,731; ore, 2,989 and 2,659: 
merchandise, L. C. L., 37,236 and 19,228; miscellaneous, 38,312 
and 56,267; total, 129,920; 1919, 131,567; 1918, 125,867. 

Northwestern district: Grain and grain products, 15,598 and 
14,460; live stock, 8,583 and 10,117; coal, 11,614 and 12,820; coke, 
1,548 and 595; forest products, 16,074 and 16,987; ore, 47,766 and 
39,852; merchandise, L. C. L., 27,506 and 21,431; miscellaneous, 
39,223 and 49,656; total, 167,914; 1919, 165, 868; 1918, 173,978. 


Central Western district: Grain and grain loading, 11,711 
and 11,830; live stock, 12,933 and 13,702; coal, 24,204 and 23,078: 
coke, 375 and 314; forest products, 6,003 and 6,101; ore, 3,243 and 
3,538; merchandise, L. C. L., 32,505 and 24,500; miscellaneous, 
45,491 and 54,014; total, 136,465; 1919, 137,077; 1918, 129,182. 

Southwestern district: Grain and grain products, 4,362 and 
4,308; live stock, 2,939 and 2,360; coal, 6,178 and 6,972; coke, 138 
and 150; forest products, 8,368 and 7,462; ore, 386 and 576; mer- 
chandise, L. C. L., 17,689 and 10,618; miscellaneous, 28,059 and 24,- 
319; total, 68,119; 1919, 56,765; 1918, 58,998. 

Total loading by commodities on all roads for the week end- 
ing September 25 as compared with the corresponding week of 
1919, was as follows: 


Grain and grain products, 44,619 and 44,550, increase of 69: 
live stock, 33,443 and 35,057, decrease of 1,614; coal, 212,820 and 
217,424, decrease of 4,604; coke, 14,460 and 9,643; increase of 
4,817; forest products, 64,381 and 65,123, decrease of 742; ore- 
82,939 and 70,040, increase of 12,899; merchandise, L. C. L., 204,- 
656 and 148,895, increase of 55,761; miscellaneous, 337,369 and 
396,309, decrease of 58,940; total, 994,687; 1919, 987,041; 1918, 
991,980. 


SPEEDING OF FREIGHT CAR MILEAGE 


The Missouri, Kansas & Texas and the Texas & Pacific 
railroads should have been included in the list of roads pub- 
lished in The Traffic World, October 2, p. 611, as having an 
average of better than 30 car-miles per car day in the month of 
July. The M. K. & T. had 30.7 and the T. & P., 30.2. 
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THOM APPEALS TO PRESIDENT 


The Trafic World Washington Bureau 


Alfred P. Thom, as counsel for the Association of Railway 
Executives, has asked President Wilson, in effect, to use his in- 
fluence with Comptroller Warwick, of the Treasury Department, 
to reverse or modify his ruling that the treasury may not honor 
certificates from the Interstate Commerce Commission, calling 
for partial payment of the guaranty of compensation for the six 
months between March 1 and September 1. What President Wil- 
son will do no one has been informed. The exact terms of Mr. 
Thom’s letter have not been made public. 

In law the President has no control over the Comptroller of 
the Treasury. While he is called a comptroller he is really the 
chief law officer of the Treasury Department and adviser of the 
Secretary of the Treasury as to the meaning of the statutes call- 
ing for disbursement of public money. The law provides for no 
review by anybody in the executive branch of the government of 
any decision made by the Comptroller of the Treasury. The 
courts, too, are chary about attacking his rulings, because any 
and every ruling of the comptroller can be reversed by Congress 
passing a law plainly saying what the comptroller may hold it has 

t said. 
- But in the event of disagreement between the President and 
the Comptroller of the Treasury, the President always has the 
power to obtain a new comptroller, because that is one of the 
offices that is filled by presidential appointment, ‘“‘with the ad- 
vice and consent of the Senate.” In the event that President Wil- 
son should think it desirable for the Treasury to undertake to 
make payments to the railroads “on account,” it is possible he 
could bring about a move on the part of the Treasury toward 
that end. 

There is a belief in Washington that the Treasury is resort- 
ing to technicalities in connection with payments to the railroads 
because it has practically no funds with which to pay the ap- 
propriations of Congress that are in excess of the ordinary operat- 
ing expenses of the government. A like attitude is believed to 
be held by the Railroad Administration. The government simply 
has not the money with which to meet the obligations imposed 
by the laws. 

The government, like many of the railroads prior to August 
96, is producing an operating deficit, which, in the case of the 
Treasury, is being bridged over by the issuance of notes of 
hand for short periods, at 534 and 6 per cent, in anticipation of 
the revenues. In that respect it is almost as bad off as some of 
the governments of Europe, which, since the end of the war, have 
been having larger expenses than they admitted during the 
periods of active hostility. 

In behalf of the railroads that have been denied payments 
on account, it has been said that they are in danger of being 
tied up by strikes, because the men do not believe that they are 
without funds. The men are said to believe, to a greater extent 
than seems possible, the charges and insinuations of advocates 
of the Plumb plan and government ownership, that the govern- 
ment, during the war, guaranteed and paid big returns to the 
railroads. 

Mr. Thom, in his letter to President Wilson, took the ground 
that Congress intended that partial payments should be made. 
The Treasury admits that partial payments could have been 
made during the six months’ period, but says the language ot 
the act shows plainly that after the end of the guaranty period 
there can be no payment of money except to close the account. 

Inasmuch as the Railroad Administration is fighting many 
of the claims of the railroads, the prospect of final settlement 
of accounts between it and the railroads is not regarded as good. 
If the Treasury adheres to its position the need of money may 
constrain some railroads to give up a considerable part of their 
claim in return for an almost immediate settlement. 

Before Comptroller Warwick made his decision, about $230,- 
000,000 had been paid out, so there is still a large sum that will 
have to be paid to the railroads. 

The Attorney-General has been asked to review the construc- 
tion placed on the guaranty section by Comptroller Warwick, 
who held that the Treasury could not make partial payments or 
payments on account after September 1, although the Commis- 
sion certified such partial payments under that section. 

The Secretary of the Treasury made public October 7 a let- 
ter to him from W. W. Warwick, Comptroller of the Treasury, in 
which the reasons are set forth as to why the Treasury declines 
to honor certificates issued by the Interstate Commerce Commis- 
sion under Section 209 of the transportation act. (See Traffic 
World, Oct. 9, p. 678.) 

The letter follows: ; 

“T have your letter of September 27 transmitting two certifi- 
cates which have been submitted to you by Mr. B. H. Meyer, as 
Chairman, Division 4 of the Interstate Commerce Commission. 

“My decision is requested whether you are authorized under 
the provisions of paragraph (g) ef section 209 of the act of 
February 28, 1920, 41 Stat., 466, to make payment on the certifi- 
cates as submitted. 

“The act in question provides among other things for the 
termination of federal control of railroads and systems of trans- 
Dortation on March 1, 1920. 
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“Section 209 of the act provides for certain guaranties to 
the carriers for a period of six months after termination of 
federal control. With reference to said guaranties (g) and (h) 
of the section provide: 


(g) The Commission shall, as soon as practicable after the expira- 
tion of the guaranty period, ascertain and certify to the Secretary of 
the Treasury the several amounts necessary to make good the fore- 
going guaranty to each carrier. The Secretary of the Treasury is 
hereby authorized and directed thereupon to draw warrants in favor 
of each such carrier upon the Treasury of the United States, for the 
amount shown in such certificate as necessary to make good such 
guaranty. An amount sufficient to pay such warrants is hereby ap- 
— out of any money in the Treasury not otherwise appro- 
priated. 

(h) Upon application of any carrier to the Commission, asking 
that during the guaranty period there may be advanced to it from 
time to time such sums, not in excess of the estimated amount neces- 
sary to make good the guaranty, as are necessary to enable it to meet 
its fixed charges and operating expenses, the Commission may certify 
to the Secretary of the Treasury the amount of, and times at which, 
such advances, if any, shall be made. The Secretary of the Treasury, 
on receipt of such certificate, is authorized and directed to make the 
advances in the amounts and at the times specified in the certificate, 
upon the execution by the carrier of a contract, secured in such man- 
ner as the Secretary may determine, that upon final determination of 
the amount of the guaranty provided for by this section such carrier 
will repay to the United States any amounts for which it has received 
from such advances in excess of the guaranty, with interest at the 
rate of 6 per centum per annum from the time such excess was paid. 
There is hereby appropriated, out of any money in the Treasury not 
otherwise appropriated, a sum sufficient to enable the Secretary of 
the Treasury to make the advances referred to in this subdivision. 


“One of the certificates submitted, No. A-246, is as follows: 


INTERSTATE COMMERCE COMMISSION 
WASHINGTON 
Certificate No. A-246. 
Certificate of Interstate Commerce Commission Under Section 209 (g) 
Transportation Act 1920. 
To the Secretary of the Treasury of the United States: 

1.—The Interstate Commerce Commission, hereinafter called the 
Commission, hereby certifies that the Grand Trunk Western Railway 
Company, a corporation of the states of Michigan and Indiana, herein- 
after called the Carrier, is a carrier as defined in paragraph (a) of 
section 209 of the Transportation Act, 1920; that the Carrier filed with 
the Commission, on or before March 15, 1920, a written statement that 
it accepted all of the provisions of the said section 209. 

2.—The Commission has ascertained and hereby certifies to the 
Secretary of the Treasury that the amount of Five Hundred Thousand 
Dollars ($500,000) is necessary to make good to said Carrier the guar- 
anty provided by section 209 of the Transportation Act, 1920. 

_ 3.—This certification is made subject to the proviso that the Com- 
mission may hereafter certify to the Secretary of the Treasury such 
additional amounts as may be necessary to make good to the Carrier 
the guaranty of said _ section 209 of the Transportation Act, 1920. 

Dated this 25th day of Septemberr, 1920. 

By the Commission, Division 4. 

(Signed) GEORGE B. McGINTY, 
Secretary. 

“The other certificate, No. A-247, is identical with this ex- 
cept that it relates to the Detroit, Grand Haven, and Milwaukee 
Railroad Company and is for $250,000. 

“Your doubt as to the sufficiency of this certificate arises 
from the fact that paragraph 2 thereor does not state that $500,- 
000 is the amount necessary to make good the guaranty. It is 
merely te the effect that said amount is necessary to make good 
the guaranty and it is qualified by paragraph 3, which reserves 
to the Commission the right thereafter to certify ‘such addi- 
tional amounts as may be necessary to make good to the ear- 
rier the guaranty.’ 

“Considering the form in which this certificate is made and 
the amount stated therein it is apparent that said amount is 
not the amount ascertained by the Commission to be necessary 
to make good the guaranty to this carrier, but is, in fact, only 
an amount estimated to be within the amount necessary to make 
good said guaranty. In other words, it is to be regarded as an 
advance or partial payment or payment on account on the ecar- 
rier’s claim under the guaranty. This raises the question 
whether the provisions of paragraph (g) authorize such ad- 
vances or partial payments or payments on account. 

“The direction in the statute is that the Commission shall, 
as soon as practicable after the expiration of the guaranty period, 
ascertain and certify the several amounts necessary to make | 
good the guaranty to each carrier and that the Secretary of the 
Treasury shall draw warrants ‘for the amount shown in such 
certificate as necessary to make good such guaranty.’ From 
this language it would appear to be clear that paragraph (g) 
contemplates and authorizes only one payment in each case, 
said payment to be made after the Commission shall have as- 
certained and certified the amount necessary to make good the 
guaranty. That such was the intent and purpose of this para- 
graph is further indicated by the fact that in the succeeding 
paragraph provision was made for advances during the guaranty 
period of such sums, not in excess of the estimated amount 
necessary to make good the guaranty, as are necessary to enable 
the carrier to meet its fixed charges and operating expenses. 
Having thus provided for the fixed charges and operating ex- 
penses during the period of six months after termination of 
federal control and having by release from federal control and 
by authorizing increased rates enabled the carrier to make its 
own provision for caring for its financial obligations after the 
six months guaranty period. I think it is but reasonable to assume 
that Congress intended that the payments authorized under para- 
graph (g) should be made only after a carrier had submitted 
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its entire claim under guaranty and the Commission had ascer- 
tained the amount due thereon. The law providing for the guar- 
anty was enacted before the beginning of the guaranty period and 
it must be assumed that all carriers affected thereby were aware 
of its provisions at the time it was passed. Therefore, if any 
carrier neglected, during the guaranty period, to avail itself 
of the provisions of paragraph (h) or to have its records and 
evidence in proper shape for the presentation of its entire claim 
under paragraph (g) within a reasonable time after the termina- 
tion of the guaranty period, the responsibility for delay in re- 
ceiving final payment under the guaranty must rest with the 
carrier and not the government. 

“It is noted that, notwithstanding the fact that the advances 
authorized under paragraph (h) are in no case to be in excess 
of the estimated amount necessary to make good the guaranty, 
provision is made in said paragraph for securing the United 
States against the contingency of such advances being in excess 
of the amount of the guaranty as finally determined by the 
Commission. Since it was deemed necessary to provide against 
overpayments resulting from erroneous estimates during the 
guaranty period it must be assumed that similar provision would 
have been made in paragraph (g) if said paragraph had been 
intended to authorize payments based on estimates. No such 
provision having been made, the only logical inference is that 
payments on estimates are not authorized under said paragraph. 

“Reading paragraph (g) in the light of the other provisions 
of section 209 and considering the number of debit and credit 
items which may be involved in the determination of the amount 
payable upon final setthement under the guaranty, I am of opin- 
ion that the making of advances or partial payments under said 
paragraph (g) is not within either the letter or the spirit of the 
law. 

“T can find nothing in the law to justify a conclusion to the 
effect that said paragraph (g) authorizes any payment to a 
carrier before the amount due under the guaranty has been 
ascertained by the Commission. I think it is quite clear that 
the law does not give to the carrier the right to file its claim 
piecemeal and to have certificates for payment made by the 
Commission without limit as to number or time. 

“If payment is authorized upon certificates made in the form 
hereinbefore set forth then there is no legal requirement that 
any settlement made under the provisions of paragraph (g) be 
regarded as final, and. there would be no end to the work of the 
Commission in examining and re-examining the accounts of the 
‘arriers as new items of claim might be presented for years 
to come. I cannot believe that such was the intent or purpose 
of the law. I think the law contemplated the adjudication and 
final settlement of these claims as soon after the expiration of 
the guaranty period as practicable. 

“The needs of certain carriers for funds is recognized, but 
this office may not construe the law to authorize the payment 
of public money except in such amounts and at such times as 
Congress has authorized by law, no matter how urgent the needs 
of claimants. 

“Answering your question specifically, I have to advise that 
you are not authorized to issue a warrant upon a certificate in 
the form submitted in this case or upon any other certificate 
which does not show that the amount stated therein has been 
ascertained and certified by the Commission as the amount 
necessary to make good the guaranty. 

“You also ask whether you are now authorized to make ad- 
vances under paragraph (h) in cases in which application there- 
for was filed with the Commission on August 31. 

“In reply to this question you are advised that you are au- 
thorized to make advances under paragraph (h) on all applica- 
tions filed with the Commission prior to September 1, 1920, 
subject, of course, to all the conditions and requirements of 
said paragraph, one of which is that the advance must be neces- 
sary to enable the carrier to meet its fixed charges and oper- 
ating expenses during the guaranty period. 

“The carrier having applied in time is not responsible for 
such delay as may be necessary in action by the Interstate Com- 
merce Commission or the Treasury Department.” 


RAILROAD CONSOLIDATIONS 


The Trafic World Washington Bureau 


In a short time the Commission is expected to announce 
the appointment of Prof. William Z. Ripley of Harvard, author 
of many works on railroad questions and problems, both of 
finance and rates, organization and regulation, to have charge of 
plans for carrying out that part of the transportation act requir- 
ing the Commission to make suggestions for the consolidation of 
the railroads of the country into a limited number of strong sys- 
tems. The professor is at work on the problem now. He is doing 
that in connection with his academic work. 

At present, Commissioner Hall is in charge of the prelim- 
inary work that is being done by the Commission. There has 
been some talk of creating a bureau, akin to the bureaus that 
have been erected by the Commission to have charge of traffic, 
car service, and finance, but thus far the Commission has not 
done anything along that line—at least it has done nothing that 
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has been made public. The employment of Professor Ripley was 
begun some time ago, but thus far no announcement has been 
made. 

This appointment of Professor Ripley was made under sec- 
tion five, particularly paragraph four, which directs the Commis- 
sion, as soon as practicable, to prepare and adopt a plan for 
the consolidation of the railway properties of the continental 
United States into a limited number of systems. In the division 
of the railways into such systems, the law directs the Commis- 
sion to preserve competition as fully as possible, and, wherever 
practicable, to maintain the existing routes and channels of 
trade and commerce. Subject to those conditions, the several 
systems shall be so arranged that the cost of transportation as 
between competitive systems, and as related to the values of the 
properties through which the service is rendered, shall be the 
same, so far as practicable, so that the consolidated systems may 
employ uniform rates in the movement of competitive traffic, 
and, under efficient management, earn substantially the same 
rate of return on the value of their respective properties. 

At present the work is being done under cover. Professor 
Ripley, it is understood, has consulted a large number of railroad 
men and financiers and Commissioner Hall has likewise done 
some work of that kind. Under the law the Commission can 
proceed to the formulation of tentative plans for consolidation 
without taking the public into its confidence. But when it has 
agreed on a tentative plan the law requires it to give due pub- 
licity, including notice to the governor of each state, and afford 
an opportunity to those interested to protest or approve. The 
law also provides for a hearing for all persons who may file or 
present objections thereto. The Commission is also authorized 
to establish a procedure and make arrangement for bringing 
the hearings to a close. After the hearings are at an end the 
Commission shall adopt a plan for consolidation and publish the 
same. It may reopen the subject for changes or modifications. 

The law does not authorize the Commission to require con- 
solidations. But it has the power, through the right and duty 
to prescribe divisions, to bring about conditions which, it is 
believed, will make the companies that have been subjected to 
that power, realize the desirability of consolidation. Congress 
refused to order involuntary consolidations. The statute, how- 
ever, is generally regarded as being a step toward enforced con- 
solidation, hence the work of the Commission along that line is 
regarded as of extreme importance: 

Professor Ripley has before him all the consolidation schemes 
that have ever been devised. Railroad men who have talked with 
him have obtained the impression that his idea is that there 
should be about fourteen railroad systems in the United States, 
but whatever he recommends will have to go through the mill 
of the Commission and be subjected to the views and criticisms 
of many of the shippers. Attorneys for shippers at times have 
sharply disagreed with Professor Ripley and when the Commis: 
sion submits a plan it is likely to draw considerable fire from 
attorneys for those who will have to pay the bills. 


ORDER AS TO CLAYTON ACT 


The Traffic World Washington Bureau 


rr 


The Commission, October 7, amended the order it issued 
on October 15, 1919, pertaining to section 10 of the Clayton act, 
so as to make more siringent the rules governing the keeping 
of records showing the contracts between common carriers and 
companies in which the carrier or its officers have an interest, 
or between a carrier and companies the officers of which are 
officers or purchasing agents for the carrier, except on tht 
basis of the lowest bid. The new rule to be observed in pre 
serving the history of contracts will apply to companies that 
have transactions totaling $50,000 a year or more. It will cover 
the transaction between the parent company of a big system 
and the subsidiaries. The rule is as follows: 


5. In the case of each bid so taken as aforesaid, the carrier shall 
preserve and keep open for examination by the Interstate Commerce 
Commission or any duly authorized examiner thereof, (a) a copy of 
the resolution or order of the Board of Directors, Executive Com- 
mittee, or officers of the said common carrier specifying the purposes 
and terms of the contract for which the bids were invited; (b) a copy 
of the specifications, maps, drawings and illustrations upon which 
bids were made; (c) copies of the notices published, sworn to by or 
on behalf of the publisher of each paper, respectively giving the dates 
and times of publication; (d) the original bids received, designating 
the bid accepted and giving a statement of the reasons for accepting 
the same; (e) a copy of the contract entered into between the carrier 
and the accepted bidder, together with a copy of the bond if any; 
(f) references by number of volume and page to the records of pro- 
ceedings of the stockholders, directors or executive committee of the 
carrier. The files in each transaction shall be securely fastened to- 
gether and given the contract number and each document therein 
shall be numbered consecutively and at the conclusion there shall be 
a sworn statement by the president, a vice-president, or the general 
manager of the carrier, stating that the files in No. contain true 
and complete records and statements of all the negotiations had in 
connection with the contract therein set forth. Such files shall not 
be broken or any part destroyed by the carrier or any officer or agent 
of the carrier without written authorization from the Interstate Com- 
merce Commission. 


Samples of The Daily Traffic World may be had for 
the asking. 
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Miscellaneous Decisions 
Traffic Cases Recently Decided by State and Federal Courts 
(Digests taken from Reporters and Digests of National Reporter 
System, published by West Publishing Co., St. Paul, Minn. 
Copyright by West Publishing Co.) 
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REGULATION OF COMMON CARRIERS 


Exclusive Privileges: 

(Court of Errors and Appeals of New Jersey.) Under rail- 
road act 1903, 22, a railroad may give one person the privilege of 
soliciting on the platform of a station for orders for baggage 
delivery, hack, taxicab or omnibus service, from arriving pas- 
sengers, and exclude others in such business from doing so.— 
Thompson’s Express & Storage Co. vs. Mount et al., 111 Atlantic 
Rept. 173. 

Entering into a contract with a railroad company, whereby 
exclusive right to solicit orders for baggage delivery, hack, taxi- 
cab and omnibus service is given to one engaged in such busi- 
ness, it is not unjust discrimination within the prohibition of 
public utilities act, 18, which refers only to what a public utility 
is under a legal obligation to do, a railroad not being under any 
obligation to permit any man in such business to solicit on its 
platforms at stations, in view of railroad act, 1903, 22.—Ibid. 
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Shipping Decisions 
Cases Recently Decided by State and Federal Courts 
(Digests taken from Reporters and Digests of National Reporter 
System, Published by West Publishing Co., St. Paul, Minn. 
Copyright by West Publishing Co.) 
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Pending Freight: 

(Cireuit Court of Anpeals, Second Circuit.) Pending freight 
is considered an incident of the ship, as between buyer and 
seller—Jackson vs. 36 Blocks of Marble and 663 Bags of Mosaic 
Cubes. Appeal of Universal Transp, Co., Inc., 266 Fed. Rept. 58. 

Where the owner of a ship under charter, with option to 
purchase in the charterer, during a voyage wrongfully withdrew 
the ship from the charter, and on arrival at destination took 
possession and discharged her and charterer, without attempting 
to regain possession brought suit for breach of contract, the 
owner held entitled, as an incident of the ship, to pending 
freight, which was not due until delivery of the cargo.—Ibid. 
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Cases Recently Decided by State and Federal Courts 
(Digests taken from Reporters and Digests of National Reporter 
System, published by West Publishing Co., St. Paul, Minn. 
Copyright by West Publishing Co.) 
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BILL OF LADING 
Draft Attached: 

(Supreme Court of Errors of Connecticut.) A bank which 
merely discounts a draft, with bill of lading attached, drawn by 
a seller on the buyer, and is paid by the drawee and buyer, 
does not become a party to the contract of sale, and, in the 
absence of anything more, is neither liable to the buyer for the 
seller’s breach of warranty, nor required because of such breach 
to refund the money paid, and it is immaterial that the bank 
required a guaranty of payment by the drawee before it would 
discount—Williams vs. National Fruit Exchange et al., 111 At- 
lantic Rept. 197. ; 

A bank which in bad faith discounted a draft with bill of 
lading attached drawn on a buyer by the seller of grapes, bad 
but warranted good, is liable for return of the money paid by 
the buyer on the draft, as holding money which ex zequo et bono 
ought to be paid over to the buyer and drawee.—Ibid. 

Pleading: 

The allegation of a complaint that a defendant received a 
draft with bill of lading attached, with full knowledge of the 
circumstances, and “subject to all equities and defenses,” is, as 
to the quoted words, but a conclusion of law, and not to be 
considered.—Ibid. 

For purpose of testing sufficiency of the complaint of one 
who having bought grapes with warranty and paid a draft with 
bill of lading attached, drawn on him by the seller and dis- 
counted by defendant bank, seeks to require the bank to refund 
on the ground of its bad faith in receiving the draft, the word 
circumstances,” in the allegation that defendant received the 
draft with bill of lading attached with full knowledge of the 
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circumstances, should be construed as including any sufficiently 
alleged facts knowledge of which would take the bank out of 
the ordinary rule of non-liability.—Ibid. 


DELAY IN TRANSPORTATION OR DELIVERY 


Special Damages: 

(Supreme Court of Florida.) In an action against a common 
carrier for special damages on account of the loss of tomatoes 
because of delay in transporting crate material which was to 
be used in packing the tomatoes for shipment, the plaintiff 
should allege and prove that at the time of the shipment of the 
crate material the carrier had notice that special damages to the 
consignee would result from a negligent failure to transport 
the crate material with reasonable promptness.—Florida East 
Coast Ry. Co. vs. Peters, 86 Southern Rept, 217. 

In an action against a common carrier for special damages 
resulting to the plaintiff because of the negligent delay in the 
transportation of carrier crates to be used in shipping tomatoes, 
and such damage consists of the spoiling of tomatoes in the 
field which became too ripe for shipment, the plaintiff should 
show that he had made reasonable provision for the shipment 
of the tomatoes by delivering to the carrier for transportation 
a sufficient quantity of crate material for use by him at the time 
when the tomatoes were ready for shipment.—TIbid. 

An allegation in a declaration for special damages accruing 
because of the negligent failure to deliver crate material for 
use in shipping tomatoes, which asserts that when the tomatoes 
become rine and ready for packing and shipping they must be 
“packed and shipped immediately,” to prevent them from be- 
coming overripe and reaching the market in a deteriorated and 
unmarketable condition, will be construed to mean that when 
ripe and ready for packing and shipping they must be packed 
and shipped without delay.—Ibid. 


NEW TRANSPORTATION REGULATION 


Alfred P. Thom, general counsel for the Association of Rail- 
way Executives, in an address before the Massachusetts Chamber 
of Commerce, October 13, at Boston, said the transportation act 
of 1920 marked a “new era in our legislative history’ and con- 
trasted it to the “economic tragedy” of the old punitive and 
restricted system of governmental regulation. The new system, 
he said, is an “economic triumph of popular government” carry- 
ing out a new conception regarding the relationship transporta- 
tion bears to the public welfare. He urged that adequate oppor- 
tunity be allowed for testing its efficiency. 

Mr. Thom said that under the act a new constructive trans- 
portation policy calling for the preservation “in full vigor” of 
both rail and water transportation had begun in earnest. 

“Men may still debate,” said he, “as to the adequacy of the 
legislation which has been adopted, but there can be no reason- 
able difference of opinion as to the soundness or value to the 
nation of the new conception that has been accepted of the 
responsibility of government to the subjects which it undertakes 
to regulate and of the recognition of the fact that the credit 
of these carriers, on which their ability to perform their essen- 
tial public service depends, is a matter of profound and vital 
public concern, and must, out of regard for the public welfare, 
be dealt with on reasonable and sound business principles. It 
remains now to give the new system a fair trial. 

“Aided by the new conception of the relationship of govern- 
ment to their own interests and responsibilities, the carriers 
are facing the future with courage and with confidence. Not- 
withstanding the difficulties, they are already performing with 
their impaired and inadequate facilities, a better and larger 
transportation service than ever has been furnished under nor- 
mal conditions to the American public. By voluntary action 
they are establishing the degree of co-operation with each other 
and of co-ordination of their facilities needed in the public in- 
terest and are manifesting a spirit, a purpose and an efficiency 
in keeping with the new trust which has been imposed upon 
them.” 


Enactment of the transportation act, founded on a “new and 
larger view of the relationship of government to the instru- 
mentalities of government which it undertakes to regulate,” 
Mr. Thom said, resulted from a realization by the public of the 
sins of the past and that transportation is a public and not a 
private question. The public also has come to realize, he added, 
that “the most expensive and most costly service to the public 
is inadequate service.” 

“The awakening of the country to the truth had to come in 
the travail and hardship of adversity,” said he. “The strain 
of the war came, and productive industry found itself slowed 
up and hampered by the limited capacity of transportation in- 
strumentalities which had been held back and held down by 
the restrictive and unsympathetic policies of governmental regu- 
lation.” 

Mr. Thom said the railroads’ transportation capacity had 
kept in advance of or kept pace with industrial production until 
1913, but since then production had increased rapidly, while the 
railroads had fallen behind. In the last three years more miles 
of railroads were abandoned than constructed, he said, while 
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under federal control barely sufficient locomotives and freight 
cars were added to replace those ordinarily retired in a single 
year. 

“This condition of transportation constitutes one of the 
economic tragedies of history,” he declared. 

He said the transportation act recognized that transportation 
was a business in which the public was vitally interested; that 
the system of private ownership and operation, “invigorated and 
vitalized by individual initiative and enterprise,’ was in the 
public interest, to be preferred to government ownership and 
operation, and that it was more equitable to distribute the cost 
of supporting it among the persons who use it than by levying 
it as a universal tax. 

The act also recognized that the transportation business 
must be treated as a business, Mr. Thom said, and that unless 
so treated, it could not survive and that the government could 
not, in conscience or with due regard for the public welfare, 
exercise the power of regulation without, at the same time, ac- 
cepting the responsibility of seeing that justice was done, proper 
encouragement and support afforded, and that the charges for 
transportation were reasonably sufficient to attract the capital 
needed to make and keep the facilities of transportation ade- 
quate to the public needs. Recognition was also given, he said, 
to the fact that the proper financial credit of the carriers was 
“primarily and principally a matter of public, and only in a 
minor degree of private, concern.” 

“The abandonment of the old and mistaken view,” he said, 
“that the responsibility of government, when it undertakes to 
regulate the business of transportation, is fully performed when 
it punishes its misdeeds and restricts its activities and oppor- 
tunities, and the adoption of the new conception that the gov- 
ernment’s responsibility in regulation must extend to and em- 
brace proper encouragement and protection, makes a new era 
in our legislative history and rises to the dignity of an economic 
triumph of popular government. It furnishes new assurance and 
gives fresh courage and hope to those who believe in the good 
sense and the spirit of wisdom and statesmanship which reside 
in the masses of the people and which will ultimately manifest 
itself in the system of laws evolved out of public opinion.” 

Regarding the carriers’ efforts to meet the present trans- 
portation problems, Mr. Thom said: 

“There have been, there still are, and there inevitably will 
be failures to meet fully the needs of the people, but it is fair 
to say that these failures will not be due to lack of effort and 
that the public may rest assured that a recognized failure or 
imperfection will result in renewed and conscientious effort to 
furnish better and more adequate public service. The effect 
will be to make each failure a point of departure for a new 
success, and the improvement, we are justified in hoping and in 
thinking, will be continuous and progressive.” 

Not only is the transportation act now on trial, Mr, Thom 
declared, but also the Interstate Commerce Commission, organ- 
ized labor, the state commissions, and the carriers themselves. 

“The Interstate Commerce Commission is on trial,” he said, 
“because the powers conferred upon that body by this act are 
so enormous and far-reaching, that it will become largely re- 
sponsible for the success or failure of the system of regulation.” 

He praised the “admirable spirit” in which the Commission 
was approaching its duties in connection with the administration 
of the act. 

“It attained an enviable degree of public confidence in the 
administration of the old law,” he said. “The country may rest 
assured, I feel certain, that it will be equally faithful and effi- 
cient in grasping and administering the spirit of the new.” 

“The labor unions,” he said, “are on trial, because the gov- 
ernment itself has created an official agency for the fair and 
equitable adjustment of grievances and controversies as to wages 
and living conditions, and if in defiance of the conclusions thus 
officially reached, the labor organizations, contrary. to public 
opinion, interrupt the orderly and continuous movement of in- 
terstate commerce upon which the welfare of the whole public 
demands, they cannot expect to be sustained by the people to 
whose will at last, all must bow. 

“The carriers are on trial, because an effort has been made 
to extend to them help of a substantial character in the per- 
formance of their public duties, and public opinion will hold 
them to a strict accountability for the fidelity and efficiency with 
which these duties are performed.” 

The carriers, Mr. Thom added, “must be keenly alive to their 
own responsibilities” and must “rise to the level of their en- 
larged opportunities and view their obligations from the stand- 
point of the public right and welfare. 

“They must see to it that the best quality and the largest 
quantity of service in their power to give is furnished to the 
country and the public which they serve and that no narrow or 
individual view of their special competitive interests be per- 
mitted to dominate or control their policies to the hurt of the 
rights of the public. 

“The public, on its part, must be patient while this effort 
is being made. It must realize the difficulties and embarrass- 
ments which confront the carriers in resuming the possession 
of their properties and the performance of their transportation 
duties.” 
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Questions and Answers 


In this department will be answered questions of both legal and 
practical nature that confront persons dealing with trafic. A specialist 
on interstate commerce law, whois a member Of our legal department, 
will give his opinion in answer to any simple question relating to the law 
of interstate transportation of freight. A traffic man of long experience 
and wide knowledge will answer questions relating to practical traffic 

oblems. We do not desire to take the place of the traffic man but to 

elp him in his work. Persons desiring immediate answer by mail or 

. Iwire or a more elaborate treatment of any question—by the citation of 

“authorities in. a legal opinion, for instance—may obtain this kind of 

private service by the.payment of a reasonable fee. The right is re- 

to-refuse to answer in this department any question, legal or 

traffic, that it may appear to us unwise to answer or that involves a 

. situation too complex for the kind of investigation herein contemplated. 
Address Questions and Answers Department, 

Traffic Service Corporation, Colorado Building, Washington, D. C. 





Application of Rates to Points Within Chicago Switching 
District 


Illinois.—Question: We have been reading with interest a 
number of your answers to questions more or less technical and 
would like your opinion a little further on rule 9 of Lowrey’s 
20-J, I. C. C. 37. Does this rule (9) in any particular apply to 
team track cars? Does the tariff itself as a whole or in par. 
ticular apply to team track business? 

When shipments are subject to this tariff and it does not 
provide any rates, charges, or rules, except possible rule 9, then 
is the rate quoted in tariff (Davis A-1) to Chicago proper or 
Deering, subject to Lowrey’s tariff 20-J in effect? 

In other words, a carload of freight from Boston, Mass., to 
Deering, Ill., is covered by a rate provided in Davis’ I. C. C. A-1, 
which names a rate to Deering, Ill., but subject to Lowrey’s 
tariff 20-J. If Lowrey’s 20-J does not provide for it, then is the 
rate as provided by Davis’ A-1 in effect? 

Answer: Rule 9 of L. A. Lowrey’s Tariff No. 20-J, I. C. C. 
No. 37, which is rule 6 of Tariff No. 20-K, I. C. C. No. 45, now in 
effect, applies to shipments for delivery on both team tracks and 
industry tracks of terminal carriers in Chicago, as the tariff 
provides for rates, rules and regulations governing the delivery 
of traffic to industries, team tracks and freight houses at pojnts 
within the Chicago switching district. 

Where F. S. Davis’ Tariff I. C. C. No. A-1, provides that 
certain points are located in the Chicago switching district and 
are subject to Chicago rates and deliveries published in Low- 
rey’s switching tariff, and the latter tariff does not name the point 
or provide a basis for the rates thereto, through rates to this 
point are not provided for under F. S. Davis’ I. C. C. No. A-1. 

However, with respect to Deering, IIl., there is a basis in 
L. A. Lowrey’s Tariff No. 20-K, I. C. C. No. 45, to which issue 
reference is made in F. S. Davis tariff I. C. C. No. A-1 in con- 
nection with Deering, Ill, and therefore the rate to Chicago, Ill. 
publshed in F. S. Davis’ Tariff No. A-1, applies to industries or 
team tracks located at Deering, III. 


Damages—Measure of for Partial Injury 


Nebraska.—Question: We seem to have recollection of your 
having answered the following question, but are unable to locate 
the answer, that is, as to the carrier’s liability on shipments 
sold f. o. b. destination, and the point we are trying to decide 
is as follows: A shipment sold delivered reached destination in 
a damaged condition and was refused by consignee and, upon 
filing claim, the carrier alleges that consignee was not justified 
in refusing the entire shipment, but should have accepted any 
portion in good order and filed claim for the balance. 

Consignee, of course, has no interest in a delivered ship- 
ment, and, as no action was taken by the carrier for nearly two 
months, shipment was ordered returned to point of origin at 
once, carrier taking over two weeks in return movement, whereas 
the regular time is two days. We contend that when shipment 
was redelivered to shipper in a worthless condition, it was 
entirely the fault of the carrier and that they should pay the 
entire value. 

Answer: It is a well established rule of law that when 
rroperty is injured in transportation through the negligence ol 
the carrier, but is not entirely worthless, the owner cannot 
refuse to accept it and sue for its market value, but may recover 
only for the injury. 

The shipper’s failure to advise what disposition should be 
made of the shipment appears to be the principal reason for 
the delay in returning same to point of origin, and therefore the 
cause of the deterioration of the shipment. We therefore are 
of the opinion that the carrier is liable only for the injury re 
sulting from its negligence in transporting the shipment from 
original point of origin to original point of destination. 


Demurrage on Shipment of Lumber Reconsigned to Embargoed 
Point 


Missouri.—Question: On page 449 of your September 4 
issue you have kindly answered our inquiry of August 4 relative 
to a demurrage charge assessed by the I. C. R. R. of Mounds. 
Ill., on a car originally destined to St. Louis, Mo., and instructed 
by us reconsigned to Chicago, III. 
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We agree with your answer, with very few exceptions. In 
the second paragraph of your answer you state that the agent 
at Mounds was justified in assuming that we did not want this 
car to come through to St. Louis. Why was he so justified? 

The I. C. R. R. carry a provision in their reconsigning 
tariff stating that they will not reconsign a car to an embargoed 
point and we contend that when this car arrived at Mounds 
and it could not be reconsigned in accordance with our instruc- 
tions, the agent, in accordance with their tariff, could not accept 
our instructions, which would have the same effect as though we 
had never placed reconsigning instructions, and the agent was 
obliged to allow this car to come through to St..Louis as origi- 
nally billed. This very same practice is carried on every day. 
In other words, a shipper will try to divert a car in transit and 
probably place instructions with four or five different agents 
on the line, and when the car arrives at the first station where 
the agent holds diversion instructions, if an embargo is then in 
effect against the new destination the car is allowed to go for- 
ward as originally billed. 

Suppose we had not directly placed instructions with the 
agent at Mounds, but had placed our instructions with the gen- 
eral agent at St. Louis, and he in turn placed instructions with 
the agent at Mounds, do you think this car would have been 
held at Mounds? It would not be held there, for we have had 
experience similar to this and know that the agent would have 
permitted this car to come through to St. Louis. You surely 
must have had other inquiries regarding similar cases, and, after 
futher consideration of the statements in this letter, we would 
thank you to give us your further opinion. 

Answer: We are of the opinion that the agent at Mounds 
was justified in holding the car for further instructions, for 
the reason that when a car consigned to a certain point is re- 
consigned, the natural inference is that, because of the refusal 
of car or for other reasons, the consignor has found it necessary 
or advantageous to divert the car from the original billed des- 
tination. The shipper cannot expect the carrier to know, in the 
absence of instructions, where the shipper desires to send the 
car, and, therefore, in our opinion, it is the shipper’s duty to 
furnish disposition instructions to the carrier, upon receiving 
advice from the carrier that the pojpt to which the shipper has 
requested reconsignment is under embargo. ; 

See the case of the Cleveland Cooperage Co. vs. Director- 
General, C. C. C. & St. L. Ry. Co., 57 I. C. C. 423, in which the 
Commission, on pages 424 and 425, said: “In thus accepting 
and moving the shipment the Big Four was at fault, and it was, 
therefore, in duty bound either to make delivery to the Erie, 
toreturn the car to point of loading without charge, if requested, 
or to hold it subject to the shipper’s instructions. On the other 
hand, upon receipt of advice that the car could not move in 
accordance with its instructions, the duty devolved upon com- 
plainant to abate the demurrage by unloading the car within 
the free time or by billing it to an unembargoed point. Having 
failed therein, it cannot escape responsibility for the detention 
charges thereafter accruing. Although embargoes are placed 
by reason of a carrier’s disability, demurrage may properly be 
assessed for a detention for which the shipper is directly re- 
sponsible and which he can avoid or abate. Reconsignment 
Case, 47 I. C. C., 590, 634. 


Demurrage Resulting from Failure of Steamship Company to 
Clear Freight on Steamship Booked 


lilinois.—Question: Will you please advise us just what 
our responsibility is in the following matter? 

We made a shipment of a few carloads of canned meats 
for export, consigned at an eastern port, care of steamship com- 
pany. These carloads all arrived at port of export, and the 
steamship company was notified by the railroad company of 
the arrival of these cars, but, due to negligence on the part 
of steamship company, the cars were not unloaded until after 
considerable amount of demurrage had accrued, and the railroad 
company requested us to pay this demurrage. We, in turn, sent 
this bill to the steamship company, who, although admitting 
liability, will not pay this charge, claiming that, owing to a 
recent ruling, the matter of payment is arbitrary with them 
and they, therefore, decline to make payment. The railroad 
company, as a result, are looking for payment of this, and we 
do not feel that we should be asked for payment of this. 

Answer: Effective December 21, 1919, in Supplement No. 3 
‘0 W. J. Kelly’s Tariff No. 130-L, I. C. C. No, 851, in paragraph 
3, item 1718, the following provision was made effective: 

“In the event of omission or failure of the steamship com: 
Dany or operator to clear freight on any vessel, or during any 
veriod, for which specifically booked, or to order freight within 
the fifteen days’ free time, all demurrage or storage charges 
«ccruing after the period of free time of fifteen days shall be 
baid by the steamship company or steamship operator.” 

This provision was published in pursuance of an agree- 
ment entered into between the United States Railroad Admin- 
stration and the United States Shipping Board and the steam- 
ship companies and steamship operators named in paragraph 

of item 1718, serving the north Atlantic ports. 

Paragraph 11 of item 1718, which is applicable on export 
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freight moving in connection with steamship lines or steamship 
operators not named in paragraph 8, provides: 

“In the event of omission or failure on part of steamship 
company or steamship operator to clear freight on any vessel, or 
during any period, for which specifically booked, or to order 
freight within the ten days’ free time, all demurrage or storage 
charges accruing after the period of free time of ten days, shall 
be paid to the rail carrier by the steamship company, or steam- 
ship operator, before delivery of the freight to the steamship 
shall be made.” 

Your shipment should have been handled in accordance 
with one or the other of the above provisions of W. J. Kelly’s 
Tariff No. 130-L, I. C. C. No. 851, depending upon whether or 
not the steamship line or lines via which the freight moved had 
entered into the agreement. 


Perishable Goods by Express 


Massachusetts.—Question: During the past winter we had 
numerous shipments of green beans from Florida points, which 
arrived in our city in a frozen condition, and we were obliged 
to refuse same to the American Railway Express Company. They 
contend that these shipments were not properly protected to 
carry to our city during extreme weather. In our opinion, it 
would be impractical to paper these packages, originating as they 
do in a warm climate, and we also feel that the express com- 
pany should properly protect same in transit, in order that they 
may arrive in merchantable condition. They are only offering 
fifty per cent of our claims of this nature, and contend that that 
is the limit of their liability. 

Answer: There is no rule or regulation that warrants a 
carrier to offer a payment of only fifty per cent of the amount 
of your claim for damages. If the carrier is liable at all, it is 
liable in the full amount of your damage, or, at least, in the 
maximum amount limited in its express receipt, if the damage 
is in excess of that amount. Frequently, carriers offer fifty per 
cent of the amount of the claim, merely as a compromise settle- 
ment, where there is some question as to the carrier’s liability. 
But such offers are prompted by questions of policy and not by 
any rule of law. If a shipment is properly packed by the ship- 
per, and a carrier, knowing its perishable nature, and its aptness 
for freezing while in transit, accepts same for shipment, the law 
imposes upon the carrier the duty to provide safe and suitable 


equipment for carrying the same, and a liability for full damages 
in failing to do so. 


Damages to Concealed Shipment 


Ohio.—Question: We consigned a shipment of approxi- 
mately twelve hundred pounds to one of our customers at Ste- 
phenville, Tex. The machine reached our customer broken in 
two places. The damage was of a concealed nature. Appar- 
ently, when the goods was received from the destination agent 
it was in good order, but on unwrapping and uncrating the ma- 
chine it was learned that the main pedestal of same was broken 
in two different places. The matter was immediately brought 
to the attention of the destination freight claim. An inspection 
was made by the freight agent .at the consignee’s place of busi- 
ness. The destination agent supplied consignee with a paid 
freight receipt and indicated thereon that the shipment was 
received in a damaged condition. 

We made claim in due time for the total damages, including 
freight on the shipment to and from our factory. The freight 
claim agent is now contending that we should accept a fifty per 
cent settlement, and he is willing to pay that amount in full of 
our claim, in view of the fact that damage was of a concealed 
nature and not noticed at time delivered at destination. Here- 
with copies of three letters on the case and which will help you 
understand more clearly the position the freight claim agent is 
taking in this matter. 

Are we obliged to accept a fifty per cent settlement under 
the circumstances? Or have we a legitimate claim and upon 
which we are entitled to full settlement of actual damage, in- 
cluding freight on the shipment both ways? Our claim as filed 
covers the actual cost of repairing the machine, plus the freight 
from the factory to Stephenville, Tex., and from Stephenville, 
Tex., back to the factory. The machine had to be returned to 
our factory in order to have the necessary repairs made. 

Answer: The correspondence attached to your question 
shows that the carrier’s agent offered to pay your claim in full, 
provided that you could prove that the damage existed at the 
time the consignee received delivery of the shipment at des- 
tination, but that in the absence of such evidence, he would 
settle on a concealed damage basis by offering you fifty per cent 
of the amount you claimed as damages. While a carrier is 
liable for the full actual value of the lost or damaged shipment, 
yet it must first satisfy itself that a loss or damage occurred 
through causes for which it is liable, and that the claimant has 
furnished it with a complete and detailed statement of all per- 
tinent facts tending to establish the validity of his claim. Espe- 
cially in claims for concealed loss and damage, the carrier is 
required to insist upon complete and convincing proof, not only 
of the damages, but of the carrier’s liability. For instance, in 
a claim of the kind above described, if prosecuted in the courts, 
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the plaintiff would be obliged to show, not only that the goods 
were damaged, but that such damage occurred prior to their 
receipt of them from the delivering carrier. If, for instance, the 
goods were in good condition on their arrival at destination, and 
the damage occurred while the goods were being drayed from 
the station to the consignee’s place of business, the drayman, 
and not the carrier, would be liable. Again, if the damage re- 
sulted from the handling of the shipment by the consignee’s 
employes while in his place of business, neither the drayman 
nor the carrier would be liable. 

It is usual for carriers to offer a compromise settlement of 
claims in cases where a grave doubt exists as to when and how 
a damage occurred, and unless the consignee submits prima facie 
evidence in proof of this point, he will sometimes effect a settle- 
ment on a fifty per cent basis, merely as a compromise, and not 
as a legal duty. See our answer above to “Massachusetts.” 


Consignee’s Right to Refuse Delayed Shipment 


Montreal.—Question: Under date of January 11, 1918, a 
company at Camden, N. J., made a shipment of ten forgings ad- 
dressed to one of our customers at Sorel, Quebec. After due 
time for arrival had gone by, we started tracer both from this 
end and also through the shipper. Up to May 21, 1918, shipment 
had not arrived, and we filed a claim with the American Express 
Company, which was handled through their New York office. 
Correspondence in connection therewith was carried on between 
this company and different officials of the American Express 
Company for some time. During the epidemic of the Spanish 
influenza in 1918, my predecessor died and the matter was left 
in abeyance for some time, and in January, 1919, the writer 
resurrected the file and started correspondence again. Until 
February, 1919, we were unable to get a reply and the writer 
took it up with the general manager of the American Railway 
Express in Philadelphia, who had the file reopened, and we have 
since carried on correspondence. Under date of June 29, 1918, 
an official of the company claimed that the express company 
at time of shipment did not promise or guarantee that the ship- 
ment would reach destination in any specified time and have 
thrown out our claim. The shipment did not reach destination 
until some time after claim was filed. In the meantime our 
customer had ordered replace shipments, which arrived and were 
used. 

Our opinion is that, after due allowance had been made on 
account reason of war and various delays, that they should make 
settlement of our claim. We feel that if the matter is taken up 
legally in New York state that our position would be maintained. 
We, therefore, would like to get your opinion of the matter be- 
fore taking up legally. 

Answer: The law of the United States is, and we believe 
it is the same in Canada, that if the carrier did not expressly 
agree to deliver a shipment within a specified time, or was not 
informed of the special circumstances requiring expedition in 
the shipment, at the time the contract of carriage was made, that 
the carrier is not an insurer of the time when the shipment will 
be delivered. Consequently, while the law requires a carrier 
to make a delivery within.a reasonable time, yet, since what is 
a reasonable time is a question of fact, depending upon the 
circumstances of each particular case, a consignee is obligated 
to accept a shipment no matter how long it may have been 
delayed, except where through the delay the shipment has _ be- 
come wholly worthless, i. e., of no market value to the consignee 
or any others. If the shipment is not wholly worthless, the 
consignee should accept the same, and hold the carrier respon- 
sible for the injury. The general rule, by which the damages 
for the injury are computed, is the difference between the mar- 
ket value when the goods should have arrived and the value at 
the time of their delivery or their sale, the carrier being liable 
to the extent of the depreciation. 

So that, in the shipment in question, we would advise that 
the consignee accept it, sell it at the best market price obtain- 
able, and hold the carrier liable for the difference between the 
amount of such sale and the invoice price to him, unless the 
forgings, when delivered at destination by the carrier, had no 
value to the consignee or no market value to anybody, to the 
extent of destroying its entire value, in which event the con- 
signee need not accept the shipment, and may hold the carrier 
liable for their full value. 

Carrier’s Liability in Delayed Shipment 


New York.—Question: “A” forwards a shipment to “B” via 
express, which shipment is delayed in transit, and at the request 
of “B” is traced by “A,” but, being unable to locate and prove 
delivery of the shipment, “A” files claim. 

Six months after the date of shipment, the shipment is lo- 
cated in the “On Hand” Department of the express company, 
located in “B’s” city, where it is offered for delivery, at which 
time, due to the delay of the material, “B’” declines to accept, 
due to the fact that they cannot use same, and the express com- 
pany now requests “A” to furnish disposition. 

Is there any reason why “A” cannot refuse to allow the 
return of this shipment and compel the express company to 
settle for the claim in full, at which time, of course, the material 
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contained in the shipment will become the property of the ex. 
press company, or cannot “A” file a claim for the loss of the 
profit, that is, the difference between the net and discount prices 
of the material, as in this case it was due to the fault of the 
express company that “A” lost this sale? 

Answer: If “A” consigned the shipment “straight” to “R” 
without an agreement to deliver to “B” at destination, there jg 
no legal obligation on “A’s” part to either accept the return 
of the damaged shipment, or to assume any responsibility to 
“B” for the carrier’s delay in transportation. In such circum. 
stances, “A’s” responsibility ended on delivery of the shipment 
in good order to the initial carrier for transportation, and for 
any failure on the carrier’s part, “B” must seek redress from 
the carrier, and not from “A.” If “A,” however, agreed to make 
safe delivery at destination, or prefers to hold “B” harmless 
then it is his duty to accept delivery of the shipment, no matter 
how long delayed, unless the goods have become wholly wort. 
less. See our answer above to “Montreal” for our further views 
on the duty of the owner to accept delayed shipments. 

2 _ Form for Presenting Loss Claims 

Missouri.—Question: Our warehouse and other records show 
that we made a freight shipment to one of our customers, but 
the customer has notified us of non-delivery, and our request for 
a tracer elicits this response from the carrier: ‘Please give us 
the stamped receipt date and initials of check clerk receipting 
for shipment. We have no record of it.” While our records 
are clear that the shipment was delivered to the carrier, we 
cannot find either the original bill of lading or memorandum 
bill of lading. How should claim be entered with the carrier? 

Answer: During the period when carriers were under fed- 
eral control, the United States Railroad Administration required 
claimants to make loss and damage claims on the standard form 
approved by the Interstate Commerce Commission and to sup- 
port the same by original bill of lading, original paid freight 
receipt, original or certified copy of invoice of value, and all 
obtainable facts in proof of such loss or damage or the value 
thereof. If any necessary documents are lost or destroyed, clain- 
ant must file a bond of indemnity to cover. See General Order 
No. 41 of August 28, 1918. In rule 68, Conference Rulings, 
Bulletin 7, the Interstate Commerce Commission said, “It was 
not the proper practice for railroad companies to adjust claims 
immediately upon presentation and without investigation.” 

_ The standard form for presentation of the loss and damage 
claims, as used by the carriers and approved by the Interstate 
Commerce Commission, requires the claimant to state the amount 
of the claim, to describe the shipment, give name and address 
of the consignee, points of shipment and destination, by whom 
bill of lading was issued and date, paid freight bill number, car 
number and initial, etc. This data is absolutely essential, and 
your records should be so clear as to show it all. In addition, it 
requires the following documents to be submitted in support 
of your claim: Original bill of lading, original paid freight 
(expense) bill, original invoice or certified copy, and other par- 
ticulars obtainable in proof of loss or damage. If any of these 
documents are missing, you should then arrange with the carrier, 
to whom notice of loss was given, for the giving of such bonds 
as it requires to indemnify itself against any possible risks. 


Liability of Collision Causing Damage 


North Carolina.—Question: We are located on a track serv- 
ing two industries. While unloading car: of lumber, switch 
engine kicked a loaded car of cement against car of lumber, 
causing it to run over and seriously damage several hundred 
feet of lumber which was in process of unloading, being carried 
across track, no warning given that the car was to be kicked 
against the car that was being unloaded. The railroad declines 
the claim, claiming it was our duty to keep the right-of-way 
clear. They deny carelessness and attribute the damage to the 
excessive weight of the car of cement. Is not the railroad liable? 
Should they not notify those unloading and loading cars when 
they are to be moved? The handling of the car in this manner 
could easily have killed the laborers as well as damaged the 
lumber. Fortunately, they were not at a dangerous point whet 
the car was struck. 

Answer: Assuming that the car of lumber being unloaded 
was standing and being unloaded at a point where it is usual 
for the consignee to receive cars for unloading, and that no 
act of the consignee contributed to the collision which caused 
the damage to the lumber being unloaded, and that the switch 
ing engine was being operated by agents of the carriers, and 
not of the consignee, we would say, on the facts above submitted, 
that the carrier was liable. 


SETTLEMENT WITH C. M. & ST. P. 


A final settlement between the Railroad Administration até 
the Chicago, Milwaukee & St. Paul has been effected, subject 
to the approval of the board of directors of that road. The 
exact amount of the settlement will not be made public until 
approval has been given by the board of directors. The War 
Finance Corporation announced that the Chicago, Milwaukee & 
St. Paul had paid off its note for $11,000,000 which it borrowed 
from the Corporation. 
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BRIBERY OF RAILWAY EMPLOYES 


Editor The Traffic World: 

The stand taken by you in your editorial, of your last issue, 
“Bribing of Railway Employes,” in answer to criticisms, is very 
commendable. We cannot be too diligent in the exposition and 
stamping out of everything wrong and the establishment of that 
which measures alike to all. We pledge ourselves to this end 
and trust for the desired results as a part payment for your 
work in this direction. 

Foley Bros. Grocery Co., 
L, H. Hovig, Mgr. Transportation, Rates and Service. 
St. Paul, Minn., Oct. 7, 1920. 


SHIPPING BOARD’S POOR SERVICE 


Editor The Traffic World: 

Quite a lot has appeared in the press of late with respect 
to the merits or demerits of the much discussed Jones shipping 
bill. The guestion whether the U. S. government should use 
this means for stimulating increased traffic in American bottoms 
has been discussed at length, pro and con, mostly pro, by the 
Shipping Board. While all this discussion goes on and the 
officials of the Shipping Board and the government clamor for 
the support of American institutions, protection of American 
shipping and the necessity for building up a permanent Amer- 
ican merchant marine, the Shipping Board blunders along, throw- 
ing every possible obstacle in the way of the accomplishment 
of the very result they claim to be striving toward. 

Shipping Board vessels are in transit unconscionably long 
periods between origin ports and destinations. They nose 
around West Indian, Caribbean, and-American outports for 
weeks before proceeding to regular published destinations. Con- 
signees are compelled to submit to unreasonable and inflexible 
conditions with respect to the removal of cargo from steamship 
terminals, under penalty of paying exorbitant detention or stor- 
age fees—and, finally, the Shipping Board takes its own sweet 
time in unwinding an almost endless amount of red tape before 
adjusting a claim or grievance arising from the intolerable con- 
ditions, imposed as referred to above. 

Meanwhile, the foreign-owned steamship companies continue 
to cater to the best interests of shipper and consignee, by giv- 
ing him the benefits of quick dispatch, reasonable demurrage 
rules and prompt and courteous consideration of complaints and 
claims. 

Before invoking the Jones bill to promote increased patron- 
age of American-owned and operated steamships, might it not 
be suggested to our government that the Shipping Board, which 
assumes to typify the American merchant marine, first demon- 
strate to us that it proposes to furnish us with something more 
than a mere semblance of the high character of service which the 
foreign-owned companies have supplied for many years past? 

J. E. De Shazo, Traffic Manager, 

New York, N. Y., Oct. 6, 1920. Whitlock Cordage Co. 


McCAULL-DINSMORE DECISION 


Editor The Traffic World: 

I have read with interest the several articles regarding the 
application of the Supreme Court decision in the McCaull- 
Dinsmore case to current claims, and it seems to the writer 
that the far-reaching effects of applying a decision based on 
the law in 1915 to business moving subsequent to the enactment 
of the second Cummins amendment in 1916, have not been as 
deeply considered as they should have been. The fallacy of 
applying a decision based wholly on the first Cummins amend- 
ment, which, within one year, was found to be unsound and 
hot. suited to the purpose for which it was intended, resulting 
in a modification known as the second Cummins amendment, 
Should be very evident. 

Previous to the enactment of either amendment, the law was 
Well established as to the measure of liability. The leading 
Cases, such as the Croninger and Hart cases, had resulted in 
Provisions substantially the same as represented by section 3, 
Paragraph 3, being upheld as not only legal but equitable and 
recognized the right of the carrier to limit its liability to uni- 
orm basis to prevent discrimination as can exist as soon as 
the principle is departed from. 

There appears to be no difference in opinion that the first 
Cummins amendment disrupted all previously recognized law 
and authority by declaring null and void all limitations of lia- 





bility by the carrier. It should be borne in mind that the 
McCaull-Dinsmore decision was, of necessity, issued upon the 
law as it stood at the time the shipment moved and is predi- 
cated wholly upon this first Cummins amendment. 

However, it must be recognized there is an exception to 
this law of unlimited liability by the passage by Congress of 
the second Cummins amendment, August 9, 1916, whereby the 
original amendment was modified, as it was universally recog- 
nized as not covering the purpose for which it was intended. 
The amendment of August 9, 1916, recognized and admitted that 
under the original amendment carrier could not limit its lia- 
bility, and, to eliminate this situation, amended the previous 
amendment in language which we will take up later. 

The decision of the court in the McCaull-Dinsmore case 
clearly recognized a variation and distinction between the first 
and second Cummins amendments, as will be noted by refer- 
ence to the portion of their decision beginning: 

¢ 

It seems to us, therefore, that the decision below (previous de- 
cision of lower courts) was right and as in our opinion the conclusion 
is required by the statute, neither the convenience of the court or any 
argument based upon the history of the statute or upon the policy of 


the later act of August, 1916, C301-39, FCAT 441, can prevail against 
what we understand to be the meaning of the words. 


While the Supreme Court did not undertake to say juss 
what the distinction was, they have, by the above, plainly 
pointed out that they did recognize a widespread distinction 
and variation, and the inference is that their decision, based 
wholly upon the first Cummin amendment, would not prevail 
on an issue on a shipment.moving after the second Cummins 
amendment was in effect. 

Reverting to the wording of the second Cummins amend- 
ment, which should be carefully studied, particularly the fol- 
lowing quotation: 

Provided, however, the provisions hereof respecting liability for 
full actual loss, damage or injury, notwithstanding any limitation of 
liability * * * etc., shall not apply, first, to baggage * * etc., 
second, to property except ordinary live stock received for transporta- 
tion, concerning which the carriers shall have been authorized by 
order of the Commission to establish rates dependent upon the value 
declared in writing by the shippers or agreed in writing as released 
value of property, in which case said declaration shall have no other 
effect than to limit liability and recovery to an amount not exceeding 
the value so declared, shall not be held to be a violation of Section 10 
of this act as amended. 

Under the second Cummins amendment, there are two pos- 
sible divisions of the property mentioned as the second class 
of freight being shipped. One division generally- advanced by 
the shippers would be, first, ordinary live stock; second, ordi- 
nary merchandise on which carriers are not authorized by the 
Commission to establish rates on a declared valuation, as most 
shipments made on a uniform bill of lading; third, shipments 
on which carriers are authorized to establish rates on a de- 
clared valuation, such as household goods, engines and some 
other miscellaneous commodities. 

The other division, which I believe Freight Claim Agent 
Heath had in mind, is, first, live stock; second, shipments other 
than those moving on a uniform bill of lading which take a 
10 per cent higher rate; third, shipments moving on a uniform 
bill of lading which are authorized by the Commission to take 
a 10 per cent less rate than those which do not move under 
the uniform bill of lading. 

The more the two divisions are studied, the clearer it 
seems that the latter division is the proper interpretation under 
the second Cummins amendment, which permits what the first, 
modified within a little over a year, prohibited. The shipper 
has the option of two alternative rates and if he elects to ship 
under the provisions of the uniform bill of lading and a de- 
clared valuation of time and place of shipment, he receives a 
rate at 10 per cent less than if he elects to ship under a common- 
law liability. 

The main contention in support of this second division, 
which would seem to the writer to be meritorious, is your rule 
1 of the Uniform Classification, which certainly was placed 
therein for some purpose, and the advocates of the first division 
can hardly answer specifically for what purpose it was included 
if it was not to establish an alternative rate which has further 
had the approval of the Commission. It was hardly placed 
therein for the purpose of making the classification larger. As 
we all know, it is large enough. 

The contention that a few commodities such as household 
goods are the only ones on which the Commission has ex- 
pressly authorized rates dependent upon value, will hardly bear 
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argument in view of inclusion and approval of rule 1 of the 
classification. It should be remembered that on these com- 
modities it is more or less of a personal transaction, no invoice 
being issued, and in many instances it would be impracticable 
to establish a value at time and place of shipment, and conse- 
quently this measure of declared rates authorized by the Com- 
mission will hardly apply, the goods being second-hand, on 
which it would be impracticable to establish the market, and 
consequently to figure a standard measure of liability carriers 
have made additional application for approval and authorization 
of rates to cover these few special commodities. At least, it 
so appears to the writer. 

The law has been well settled both in this country and in 
England that the carrier may, unless prohibited by statute, 
limit or restrict, or even extend and enlarge, the common-law 
liability. Such contracts, however, must be accepted with all 
requirements attached to other forms of contracts. The bill 
of lading is undoubtedly a contract between carriers and own- 
ers of the freight and, with the exception of the McCaull-Dins- 
more case, based wholly upon a shipment moving during the 
period of the first Cummins amendment, the courts have uni- 
versally held that, while the carriers could not exempt them- 
selves from liability for negligence or that of its servants, it 
might, however, by a fair, open, just and reasonable agreement, 
limit the amount recoverable by shippers to an agreed valuation 
made for the purpose of obtaining the lowest of two or more 
rates, in proportion to the amount of the risk. 

Rule 1 of the classification provides the alternative rates 
necessary and classification has had the approval of the Com- 
mission, the bill of lading itself is a part and, in addition to 
the rule 1 and approval of the Commission, has clause itself 
of the bill of lading has been approved, as is evidenced by 
the printed notation on the face thereof, and surely under the 
wording of the second Cummins amendment and the logical 
conclusion thereof the shippers have accepted and entered into 
a contract. 

In the Hooker case it was held that the regulations of 
tariff filed with the Commission were presumed to be a part 
of the transportation contract and, as such, binding upon both 
earriers and shippers. The second Cummins amendment au- 
thorizes released rate based upon the declared value of the 
property; the Commission has authorized, by the approval of 
the classification of which the bill of lading is a part, and also 
specifically of rule 1. Consequently you have a contract which 
is not only legal but is authorized by the Commission itself 
and, under the second Cummins amendment, instead of being 
illegal, is authorized. 

Shall the public, the shippers and the carriers, by the ac- 
ceptance of the doctrine of the McCaull-Dinsmore case, disrupt 
all previous recognized law and authority. temporarily dis- 
rupted by the first Cummins amendment and reinstated by the 
second, discover four years later that the reinstatement by the 
second Cummins amendment is not binding? Have we all been 
asleep for four years and shall we ignore the second Cummins 
amendment, which permitted what the first declared illegal, in 
favor of the first, which will benefit no one, and disrupt and 
impair the standards not only of liability but of transportation 
itself? 

One of the first principles of law is that no profit can be 
realized from breach of contract, to a greater extent than would 
have been realized under the fulfillment thereof. We will take, 
for example, a shipment invoiced at $100 from a certain point 
under a certain date, which, because the market dropped while 
it was in transit, was worth $50 at destination. Take another 
shipment from the same noint under the same date, for which 
the carriers receive a certain rate, but which, through an in- 
direct routing, was 48 hours longer in reaching the same des- 
tination, during which time the market recovers and advances 
to $150. 

It should be borne in mind that carrier received the same 
rate for each shipment and issued a bill of lading bearing the 
same conditions, the shipper accepting a 10 per cent rate and 
moving the shipment under a declared valuation at time and 
place of shipment. If the McCaull-Dinsmore case is to be ac- 
cepted, one man is to receive $50 and the other $150 compensa- 
tion from carriers on the shipments for which they received 
the same rates and which moved under the same conditions. 
In each event the actual cost of the commodity, value at time 
and place of shipment, was $100 and, if the line of thought 
advanced above is correct, this is the only basis on which ad- 
justment should be made, not only legally, but to prevent dis- 
crimination and violation of one of the first principles of law. 

“Hutchinson on Carriers” dwells at length upon the fact 
that no profit can be realized from a breach of contract. What 
better evidence of the full actual loss of the declared value in 
the bill of lading can be evident than a man’s invoice, and yet 
daily since the publication of the McCaull-Dinsmore case ship- 
pers are continually striving to present claims on a different 
basis, and not only open the door to discrimination but violate 
the first principles of law which have, in numerous cases, been 
thoroughly upheld. 

If the interpretation of the second Cummins amendment 
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is incorrect and claimants can collect on the shipment moving 
after August, 1916, upon a destination value, then they are 
receiving a profit from breach of contract which would not 
have been received if it had been fulfilled. The Supreme Court 
is the final court of adjudication, but they, although recognizing 
a distinction between the first and second Cummins amend- 
ments, have not as yet furnished a decision upon a shipment 
moving subsequently and, pending a decision from them, it 
would seem in the interest of fair play that the decision affect- 
ing the first Cummins amendment should not be accepted as 
gospel. Right or wrong legally or morally, the Supreme Court 
has settled, by declaring the contract illegal, the right of the 
shipper to collect on the destination value in the McCaull-Dins- 
more case, but it must not be overlooked that their decision 
had, of necessity, to be based on the law in effect at the time, 
which they clearly recognized had been modified by the second 
Cummins amendment and, in view of the distinction expressly 
indicated in their ruling, the inference is plain that on a ship- 
ment moving under the second Cummins amendment their de- 
cision would be different. 

If, however, my interpretation of freight under this second 
Cummins amendment and the authorization by the Commission 
of the carriers to forward under a declared value at time and 
place of shipment, is incorrect and this clause of the contract 
is illegal, then the entire contract is illegal. Does the shipper 
or the counsel of the railroads realize what a far-reaching effect 
the acceptance of such a condition means? Every shipment 
moving since August, 1916, has moved under an illegal con- 
tract. Can it be conceded that the bill of lading, vested with 
all the requirements of validity attached to a contract, can be 
considered as a mere scrap of paper and, if so, what protection 
has the shipper had during the past four years in entrusting 
goods in the carriers’ hands for transportation if his receipt 
for the delivery is invalid? Technically, the carrier could, pro- 
vided the shipper was unable to produce the actual drayman 
effecting delivery, deny the receipt of the freight and, the re- 
ceipt being invalid, what would prevent confiscation and refusal 
to pay? 

On the other hand, if the contract is illegal, what is -to 
prevent the collection of every claim declined under the six 
months’ clause during the past four years, as well as those in- 
volved in disasters and acts of Providence for which carriers 
were not responsible under the bill of lading conditions? If 
the contract is invalid, the millions of dollars paid in claims 
during the federal administration would be greatly enlarged. 
Are we to concede that for four years the public nor the car- 
riers have had no protection, no agreement, no valid contract 
in force? Such a condition would be a lasting shame and dis- 
grace upon traffic representatives of both carriers -and shippers 
throughout the country. 

Personally, I feel that the entire contract is valid and, fur- 
thermore, the approval of the Commission is authorized by the 
second Cummins amendment and, if authorized by law and ap- 
proved by the Commission, then it is legal and valid. If so, 
there is no question but that the measure of liability tempo- 
rarily disrupted by the first Cummins amendment has been 
reinstated by the second and is permanently in force. 

I have heard that the elimination of this clause in the bill 
of lading is contemplated. Possibly before publication of this 
article it may have been eliminated. If so, due to the invalidity 
of the contract during the past four years, and unsatisfactory 
conditions, the discrimination and violation of the first prin- 
ciple of law as to the realization of profit from breach of con- 
tract will arouse such a storm of dissatisfaction and protest 
that another amendment will be necessary to reinstate some 
standard practice. If so, will the language and the framing 
be any clearer than in the past? Will the traffic representatives 
and the man interested in traffic, or the politicians frame same, 
so that the unsettled present condition will continue indefinitely’ 

Surely, we must have a standard, and the present standard, 
upheld in the past, is equitable, fair and reasonable. The ship- 
per is protected in the event of a falling market and the car- 
riers cannot be taken advantage of on a rising one. Let us 
hope those thinking beneath the surface and any possible finan- 
cial benefits temporarily accruing through acceptance of this 
doctrine, will give the subject careful consideration and the 
general counsel of the railroads will co-operate with the fair- 
minded shipper and practical traffic man to such an extent that 
the awakening will come that the clause of the bill of lading 
is not only legal, but authorized, and, further, is the only stand- 
ard method of adjustment possible or that can be made possible. 

I am sorry to have taken up so much time of our readers, 
but trust that the importance of protecting instead of throwing 
overboard a contract vested with all the requirements of validity 
will be recognized now instead of six months or one year later. 

In closing I wish to make clear one point. This is not 
written as a defense of carriers, but merely as a layman’s vieW 
of the situation and in the interest of fair play and acceptance 
of one universal standard and not continuation of the newly 
unsettled conditions, with no uniform policy or understanding 
as to claim adjustment. 


Philadelphia, Pa., Oct. 1, 1920. W. A. Fielden. 
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October 16, 1920 


OPPOSITION TO MERCHANT MARINE 


Admiral Benson, chairman of the U. S. Shipping Board, in 

q statement read for him at Chicago, October 15, at a dinner 
given under the auspices of the American Association of Adver- 
tising Agencies, Audit of Circulations and Advertising Agencies’ 
Corporation, charged that opposition to the development of an 
American merchant marine came from foreign shipping in- 
erests. 
“Plain speech harms only those who are afraid of the truth,” 
ne said. “I have always maintained that whenever you let in 
ihe sunshine truth reigns supreme. This is true now—it was 
true in the past. 

“What American worth his salt will stand up in public and 
say our merchant marine is a menace to this nation or any 
other? Yet we find men, hid behind corporate names and or- 
sanizations, who have the audacity to create such an impression. 
But when you tear off the mask you find that these same men 
are basking in the favor of foreign shipping interests or have 
hopes in that direction. Now and then their efforts to muddy 
the waters succeed to the extent of influencing honest opinion 
against the Shipping Board’s policies which aim to upbuild a 
permanent merchant marine. 

“Our shipbuilding is in rivalry with no one. We were con- 
tent to see our commerce carried in the bottoms of other na- 
tions. It was not until urged by our allies to engage in ship- 
building on a stupendous scale that we attempted to rehabilitate 
our fast diminishing fleet. A world emergency—the civilization 
of the world was at stake and we were told that ships and more 
ships were the crying need. The cry that went out for ships 
we answered and the noble response of our citizens who bought 
Liberty Bonds to finance the building of these ships aroused 
the admiration of the world. The records of our shipbuilders 
stirred the imagination of all. It was real teamwork and history 
in the making. Our workmen broke world records in ship con- 
struction and riveting rivalry speeded up shipbuilding. America 
applauded these efforts. Then came the armistice. A new set 
of problems were before us. 

“It took courage to spend large sums of money in this effort 
and I want to repeat here what I said in New York a few months 
ago that Edward N. Hurley showed how big a man he was by 
the courageous way in which he met the problems before him 
first in the construction of ships and then, when a sudden cessa- 
tion of hostilities completely upset the huge war machinery set 
up under his direction. Mr. Hurley was equally as brave and 
far-sighted when he cut down our construction program to a 
point where we saved more than $600,000,000 by the cancellations 
he effected. It was no easy task, and you men of large affairs 
know what problems must have confronted the Shipping Board 
when it saw the need of shutting off many shipbuilding activities. 
You can readily see what confronted the Shipping Board. Prob- 
lems of reconstruction—the need of employing our returning 
soldiers—the fear of sudden stoppage of work precipitating un- 
due injury upon patriotic men—all had to be considered. 

“But that is now history. It is what we have before us 
today that you are most interested in, and so I shall deal with 
that. Of course, most of you understand that the United States 
Shipping Board came into existence several months before we 
entered the World War. Its real purpose was to be a regulatory 
body of shipping, with vast powers that could be utilized to 
build up our merchant shipping. The Shipping Board had hardly 
assumed an organization form when the United States was 
drawn into war. Then we plunged into a record-breaking ship 
construction program, which is now near completion. The ships 
Which we built during the war played a winning part carrying 
our products to the men at the fighting front. It should not 
be forgotten that, as a result of our merchant marine and what 
We were able to whip into shape between the declaration of war 
and the time when our men were ready for hostilities, 95 per cent 
ot their supplies, including munitions, were carried overseas in 
American bottoms. Approximately 45 per cent of our fighting 
men went over in American bottoms. That is, about a million 
men sailed overseas in our ships. 

“I came of seafaring stock, was born, bred and educated a 

sailor in the navy. It is my study of the navy which makes 
my appreciation of our merchant marine so strong. The in- 
lerest which it is arousing is not new to me, for in my boyhood 
lays we were very powerful as sea traders. 
_ “It required the terrible world war to force us to a realiza- 
lon of the great international responsibilities our population 
and Wealth entail. The work which I did during the war brought 
he in close touch with the manifold problems of the Shipping 
mg during those hours when the world’s fate was being de- 
‘ded. 


“Those who worry most about our entrance into ocean com- 
meree must be our cousins ovearseas—the British. For many 
‘enturies the mistress of the seas, she has carried the message 
of commercial advancement. But it is essential that the world 
should understand that we who fully appreciate the service ren- 
dered by other nations are now ship-independent in the develop- 
ent of our ocean carrying trade. We mean to play our part 
manly American fashion, and have done so from the start. 
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“Gladly I would and do pledge myself to help see that not 
only my own but other governments be brought to a point where 
they fully agree to retire absolutely from ocean carriage, which 
could only mean uneven competition with the private owner. 
We are endeavoring to do this as quickly as possible, and the law 
demands it. 

“The magnitude of our effort in world shipping may seem 
io spell disaster to other nations. But it should not. We are 
only making up for the world slack in shipping brought on by 
the deadly work of the submarine. By force of world emer- 
gencies we have had to replace the enemy whose proud position 
in maritime fields was wrested from her by the splendid work 
of our allies with whom we fought during the most deadly part 
of the war. 

“The total documented sea-going merchant marine of the 
United States (500 gross tons and over) at October 1, 1920, con- 
sisted of 3,482 vessels of 11,708,342 gross tons, or approximately 
17,562,513 deadweight tons. 

“Of this total the Shipping Board now owns 1,627 vessels of 
6,682,548 gross tons, equivalent to 10,293,308 deadweight tons. 
Of this total owned by the Shipping Board 693 vessels of 3,036,- 
065 deadweight tons are vessels of less than 5,000 deadweight 
tons each. 

“Vessels between 5,000 and 6,000 deadweight tons number 
147, or 771,734 deadweight tons. 

“The tonnage of active vessels at present controlled by the 
Shipping Board, exclusive of the vessels operated by the army 
and navy and under bareboat and time charter, are distributed 
in the various trades as follows: 38 per cent in northern Euro- 
pean; 9 per cent, southern European; 4 per cent, African; 17 per 
cent, trans-Pacific; 15 per cent, South America; 9 per cent, West 
Indies and Caribbean; 6 per cent, domestic service; 2 per cent, 
operating between foreign ports. 

“Of the steel vessels owned by the Shipping Board engaged 
in these services 589 are operating from north Atlantic ports, 
89 from south Atlantic ports, 229 from Gulf ports, 132 from 
Pacific ports, 89 are employed in coastwise service, 53 are op- 
erating between foreign ports, 113 are at present unallocated to 
any designated berth liner service. These latter virtually con- 
stitute the tramp service of the fleet. 

“Of the total operating on the north Atlantic district, 274 
vessels are operating from the: port of New York, 102 from Nor- 
folk, 90 from Baltimore, 70 from Philadelphia, 23 from Boston 
and 1 from Portland, Me. 

“The total deadweight operating from north Atlantic ports 
is 3,991,504. Of the total tonnage operating in berth liner serv- 
ice 54 per cent of the deadweight tonnage is operating from the 
Atlantic ports. 

“The total tonnage operated by the U. S. Shipping Board, 
excluding vessels operated by the army and navy at October 1, 
1920, numbered 1,611 vessels, the deadweight tonnage of 10,150,- 
759 (16 vessels operated by the army and navy). 


“Of the 1,627 vessels owned and controlled by the Shipping 
Board on October 1, 1920, 1,504 were cargo vessels, 27 were cargo 
and passenger vessels, 76 were tankers, 15 refrigerators and 5 
transports. The cargo and passenger vessels include 2 vessels 
chartered from Peru on which the Shipping Board has an op- 
tional agreement of purchase. 

“Included in the total number of vessels owned and con- 
trolled at October 1, 1920, are 284 wood and composite vessels 
and 5 concrete vessels. 

“At the close of September, 1920, 60 of these wood vessels 
were in active service and 224 were in charge of managing care- 
takers and withdrawn from operation. 


“And now we come to the manning of our ships. At the 
time we entered the World War there was not only a shortage 
of American ocean tonnage, but of men to man the bottoms 
embraced in the ship construction program. To meet this con- 
dition to date, the Board has trained, through its recruiting 
service, over 14,000 officers and 33,000 men below the grade of 
officer for the merchant marine. During the fiscal year ending 
June 30, 1920, the Sea Service Bureau placed on American ves- 
sels a total of 160,861 officers and men, of which number 65.7 
per cent were Americans. When the Shipping Board, through 
its agencies, first began placing men on ships in 1917, at the 
port of New York, which is used as an example because it is 
the most represented, 90 per cent of the crews placed on Ameri- 
can vessels were aliens. 


“For the past twelve months 37,271 officers and men were 
placed on Americans ships by the New York office of the Sea 
Service Bureau. Of that number 60 per cent were Americans; 
the percentage of Americans in the deck and steward’s depart- 
ment is lowered by the percentage of aliens in the fireroom, 
there being more aliens serving in that department than any 
other or board ship. Of this number 9,318 were able seamen: 
4,937 (about 53 per cent) of that total were Americans, while 
4,881 were foreigners. A total of 2,968 ordinary seamen were 
placed in sea service; of this total 2,641, or nearly 90 per cent, 
were Americans. The ordinary seamen of today are the able 
seamen and officers of tomorrow. In addition to its other activi- 
ties, the recruiting service of the Shipping Board has trained 
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several hundred skilled licensed engineers in the operation and 
upkeep of marine turbines; 23 especially qualified men have been 
trained on the electric drives. We are going forward with the 
work of developing and raising the standard of the personnel 
of our ships. 

“The value of a merchant marine as an asset to this nation 
is enhanced by the fullest employment of Americans in that 
service. During the war it was necessary to give employment in 
the merchant marine to nationals of the countries allied with the 
United States. Most valuable service was rendered by these 
nationals and theirs was a great contribution toward the winning 
of the war. 

‘The time has now come when our American merchant 
marine should be put upon a peace footing and every effort is 
being made to increase the proportion of American citizens in 
its employment.” 


HAMBURG-AMERICAN CONTRACT 


The Trafic World Washington Bureau 


Admiral Benson, chairman of the Shipping Board, according 
to a letter made public Oct. 7, by W. A. Harriman, president of 
the American Ship and Commerce Corporation, was asking 
questions early in July intended to develop whether the Ham- 
burg-American Line was to have an interest in the new combi- 
nation that would be detrimental to American interests. The 
admiral was asking the questions long before the flare-up in the 
corporation of which Harriman is the president, became a pub- 
lic notoriety through the resignation of Kermit Roosevelt and 
General Goethals. 

One of the provisions of the agreement between the Ameri- 
can and German corporations says that the agreement will be 
signed by a corporation now organized or to be organized, hav- 
ing at least $10,000,000 of paid-up capital “and at least 51 per 
cent of the stock of which is to be owned by the American Ship 
and Commerce Corporation.” 

The admiral asked what was meant by that provision, in 
view of the fact that the agreement was between the American 
Ship and Commerce Corporation on the one hand and the Ham- 
burg-American Line on the other. The idea of one corporation 
making an agreement which another was to sign was not alto- 
gether clear, to the chairman of the Shipping Board so he asked. 
The answer he received from Harriman is as follows: 

“The occasion for this was as follows: As the American 
Ship & Commerce Corporation is a Delaware corporation and as, 
under the laws of New York State, the operations of a steamship 
company doing business in New York are not as favorable as 
desired to a company incorporated under the laws of another 
state, it was not considered advisable to have the final contract 
made by the American Ship & Commerce Corporation. It is the 
ultimate intention to have the Kerr Navigation Corporation (a 
New York corporation) sign the final contract when proper ar- 
rangements for the cancellation of the present operating contract 
and the purchase of minority interests have been made. We, 
however, provided for our own protection in the event that these 
arrangements, as referred to, were not satisfactory, that we 
would have the right to organize a new subsidiary to the Ameri- 
can Ship & Commerce Corporation. 


“The officials of the Hamburg-American Line wished to be 
sure that the operations of this new company would be con- 
trolled by the American Ship & Commerce Corporation—a com- 
pany in which it had confidence—and, therefore, we inserted the 
provision in Clause ‘C’ by which 51% of the stock of this new 
company should be owned by the American Ship & Commerce 
Corporation. As a matter of practical fact, the American Ship 
& Commerce Corporation will probably own all the stock of the 
new company. If, however, this was for some reason inadvis- 
able, certainly all the stock would be owned by American inter- 
ests and none by the Hamburg-American Line. I may state defi- 
nitely that there is no agreement, either expressed or implied, 
for foreign interest in this stock. 

“I read your second question as to whether the Line draws 
its income from the Line only or whether it shares in the pro- 
ceeds from the Corporation as well. The answer to this is that 
it draws its income from the Line only and has no interest in the 
proceeds from the Corporation.” 

Another question raised by the admiral was as to the mean- 
ing of the provision that “parties will agree, from time to time, 
upon a basis of accounting and settlement as between them- 
selves in regard to the earnings of the services to be conducted 
hereunder.” As to that Herriman said: 

“This clause is operative only when both parties have ships 
in the same service, and the intent is that, in working out the 
steamers of both parties running side by side with each other, 
there shall be no incentive for one party to discriminate against 
the other in the cargoes carried or the revenues derived there- 
from; and it is the idea, at stated intervals, to level the earnings 
of all steamers of each party in a particular service, so that they 
will participate with each other on an equal gross revenue basis, 
ton for ton, as far as it can lawfully be done. Such an arrange- 
ment will clearly prevent the Hamburg-American Line from dis- 
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criminating against American shipping by giving their own ships 
the more desirable and higher paying cargoes.” 

The practical effect of the questions raised by the resigna. 
tions of Roosevelt and Goethals, as generally recognized in 
Washington, is to put the American Ship and Commerce Cor. 
poration and Admiral Benson, who has personally endorsed the 
proposal, on defense against a charge of making an agreement 
with an enemy corporation that will work to the disadvantage 
of American interests. The French and British governments 
have asked questions about the matter. The French govern. 
ment’s queries seem to be based on an assumption that the ar. 
rangement will have the effect of restoring former German ships 
to the control and operation by their former owners who lost 
them as a penalty of war. 

Neither the corporation nor the admiral have taken notice 
of the suggestion that the arrangement excludes the French anj 
British from the trade between the United States and Germany 
on the north Atlantic. The agreement does that, but that will 
not be a loss to either, unlcss it be admitted that anything the 
United States may gain as a result of the war, is by that amount 
a loss to the French or British. Neither had any share in the 
trade before the war. Germany controlled it altogether, so far 
as the important North Atlantic passenger liners are concerned, 
Under the agreement, it is claimed that an American corpora- 
tion obtains fifty per cent of the trade in and out of Hamburg 
and agrees to join with the Hamburg-American line in re-estab- 
lishing ships on routes to other parts of the world which were 
occupied exclusively by the German ships prior to the war. The 
agreement, according to the contentions of the ship and con- 
merce corporation, is of advantage in the up-building of the 
American merchant marine because it lets American capital and 
ships into services in which Germany was the sole operator prior 
to August, 1914. 

In connection with the whole matter the declaration has 
been made that British interests suggested that the service be 
tween Germany and the United States should be re-established 
by British and German efforts and that the Germans declined 
that arrangement. There has been no official confirmation at 
the Shipping Board that there were any such negotiations, so the 
possible conclusion that the British and French inquiries are the 
result of disappointment felt by French or British shipping in- 
terests, has no foundation other than the report that efforts to 
make an Anglo-German or a Franco-German arrangement fell 
through and a German-American arrangement is likely to be 
made, because the parties in direct interest are able to agree and 
what they have thus far proposed, is unofficially approved by 
the chairman of the Shipping Board. Official approval has not 
been requested, nor has there been any request for the allocation 
of Shipping Board ships to any of the services proposed to be 
established. 

When peace has been formally restored between the United 
States and Germany there will be no necessity for approval un- 
less the combination proposes the transfer of American ships 
to German registry, or the use of Shipping Board vessels, or the 
American Ship and Commerce Corporation desires to avail it- 
self of some of the provisions of the Jones shipping law exempt- 
ing income from income taxes because it is to be devoted to the 
construction of new ships flying the American flag. 

The negotiations between the Germans and the Harriman 
interests were approved to the extent of the State Department 
permitting Germans representing the Hamburg-American com: 
pany to come to the United States, notwithstanding the fact that 
a state of war continues between the two countries and there is 
supposed to be no communication between the nationals of the 
warring countries, without specific permission. — 


BIDS FOR WOODEN SHIPS 


The Shipping Board has received only three bids for fou 
of the 285 wood ships which it offered for sale. The Crosby 
Transportation Company of Milwaukee, Wis., bid $30,000 for 
the Sturgeon Bay; the Howard Lumber Company of Emporium, 
Pa., bid $36,500 for the Klamath; Pendleton Bros., Inc., Nev 
York, bid $25,000 for the Bonifay and $25,000 for the Guilford. 

Admiral Benson, chairman of the board, said the wood 
ships would be held until they could be sold. Several attempts 
have been made by the board to dispose of the vessels, but all 
have been unsuccessful. Most of the boats are on the James 
River under the care of Shipping Board representatives. 


WESTERN MARYLAND LOANS 


The Western Maryland Railway Company has applied 
the Commission for permission to issue $2,700,000 of first al 
refunding mortgage five per cent bonds to be pledged as cok 
lateral security for loans from the government to finance equ 
ment purchases. The Commission has approved loans agélt 
gating $1,372,000 to the applicant and an additional loan @ 
$750,000 is sought. It is for these loans that the securities wil 
be pledged, according to the petition. 


To the man who must know more quickly, Tw 
Daily Traffic World fills the bill. 
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INTRASTATE RATE ADVANCES 


The Trafic World Washington Bureau 


Argument was heard by the Commission October 11 and 12 
in the New York and Illinois intrastate passenger fare cases re- 
sulting from the action of the state commissions in those states 
declining to authorize the carrier to increase passenger fares 
within those states 20 per cent, the percentage of increase 
granted by the Commission in Ex Parte 74. The Commission con- 
solidated the two cases as far aS argument was concerned and 
as to passenger fares, the freight rate phase of the Illinois case 
not being involved. 

R. V. Fletcher, of counsel for the Illinois carriers, made the 
opening argument. He reviewed the circumstances that led up 
to the carriers filing their petition with the Commission under 
Section 13 of the interstate commerce act, in which they asked 
the Commission to remove the discrimination against interstate 
commerce caused by the decision of the Illinois state commis- 
sion that it could not act because of statutory limitations. 


Mr. Fletcher explained that the state law of Illinois pro- 
vided for a 2-cent fare, which was in effect until the Railroad 
Administration increased passenger fares to the 3-cent basis, 
and that the 3-cent rate was now being charged under a tem- 
porary injunction issued by the federal court of the district of 
Chicago. He said the Illinois commission made no finding that 
the 2-cent rate was reasonable but that its finding was merely a 
disclaimer as to jurisdiction. 

Reviewing testimony given at the hearing in the Illinois case, 
he said the income of the carriers would be $15,000,000 less an- 
nually under a 2-cent fare than under a 3-cent fare, based on 1919 
business, and $7,000,000 less annually if the 3-cent fare, instead of 
a fare of 3.6 cents, were made permanent. 


Going to the legal phases of the situation, he declared that 
the act to regulate commerce was now much broader than it was 
when the Shreveport cases developed. He added, however, that 
even if that were not the fact, the Commission would be justified 
in removing the discrimination complained of. He asserted that 
if the state fares were on a lower basis than interstate fares, 
the result would be a breaking down of the interstate fares. He 
referred to passengers escaping the higher interstate fares by 
getting off the train at state border points. In this connection 
he discussed the practice of passengers in the past in avoiding 
the higher interstate fares and how business houses instructed 
their commercial traveler to make use of the intrastate rates and 
save money in interstate journeys. 

“IT am not certain that the record shows that ministers of 
the gospel in their pulpits exhorted their flocks to take advan- 
age of the lower intrastate rates, but it was about that bad,” he 
said. 

Such practices, he declared, would inevitably result in the 
cutting of interstate fares. He said there was sufficient testimony 
in the record to prove discrimination under the law as it was be- 
fore the transportation act was passed. 

“The real change that Congress made in the act to regulate 
commerce was to establish the method by which the credit of 
the railroads was to be strengthened,’ Mr. Fletcher said. “I 
don’t see how the act can be administered unless that is kept 
constantly in mind.” 

The significant thing about the transportation act was that 
Congress directed the Commission to find the value of the rail- 
roads without making any distinecticn between intrastate and 
interstate property and that it should initiate rates that would 
bring in a return of 6 per cent to the railroads, he said. 

“If the other side is right in this matter,” he asserted, “then 
the power lies in forty-eight states to make the transportation 
act ineffective as far as the Commission’s decision in Ex Parte 
74 is concerned. The new law says there must be no discrimina- 
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POSITIONS WANTED OR OPEN 


GOOD TRAFFIC MEN ARE MORE THAN EVER iN DEMAND 
and THE TRAFFIC WORLD is the logical medium for getting the 
men and the positions in touch with each other. The rates fer 
classified advertisements ars as follows: First insertion, $1.00 per 
line: minimum charge, $3.00; succeeding insertions, per line, 50c; 16 
words to the line; numbers and abbreviations counted as - words; 
6 point type; payable in advance. Answers to keyed advertisements 
forwarded free and all correspondence held in strict confidence. 
TRAFFIC WORLD, 418 South Market Street, Chicago, III. 


WANTED—Position as traffic manager or assistant, by thoroughly 
equipped young man, with fourteen years’ railway and industrial 
experience; with present connection eight years, and seeking new 
engagement account business retrenchment. Only opening of respon- 
sibility and opportunity considered. Address A. T. H. 273, Traffic 
World, Chicago. 


POSITION WANTED—By young man with twelve years’ experi- 
ence in every phase of traffic work; at present has position of respon- 
sibility with railroad; desires to locate in industrial field with oppor- 
tunities. Address ‘‘A. B. C.,’’ Traffic World, Chicago, II. 


POSITION WANTED—Certified traffic manager, Canadian, honor 
graduate of Toronto University, qualified to argue cases before rail- 
way commission. Taking further training in export and import ship- 
ping. Will accept position with reliable firm. Address J. A. F. 275, 
l'raffic World, Chicago. 


POSITION WANTED—Certified Traffic Manager available, experi- 
enced railroad, commercial; technical, legal, practical, record of 
oeeeneenens. Young, ambitious. Address E. E. D. 197, Traffic World, 

icago, Il. 


MISTER BIG TRAFFIC MANAGER—If you need capable assist- 
ant let me hear from you. Have had railroad and government ex- 
perience; at present industrial traffic manager; want change to larger 
field. Address E. F. F. 271, Traffic World, Chicago, Il. 


POSITION WANTED—As Traffic Manager and Commerce Coun- 
sel; fifteen years’ traffic and rate experience; admitted to Illinois bar 
as attorney; qualified to handle Commission matters, state and inter- 
state. First class references. Address U. N. D. 269, Traffic World, 
Chicago, IIl. ' 
































FOR SALE—Complete set of Traffic Worlds, some bound, others 
unbound, with all indices, January 1, 1913, to July 1, 1920, inclusive. 
Valuable reference. What is your offer? Address L. A. N. 267, 
Traffic World, Chicago, Ill. 


Pencil No.174 


Made in Five Grades 
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Eagle “Mikado” 





Regular Length, 7 Inches 
Conceded to be the Finest Pencil made for general use. 


EAGLE PENCIL COMPANY, NEW YORK 


For Sale at your Dealer 


All Traffic Men Need 


The Railroad Junction and Terminal Point 
MAP OF THE SOUTH 


$1.50, postage prepaid 


Single copies e ° e : 
Quantity prices on application 
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tion against interstate commerce. It won’t do to say that means 
the same as the old law. What is meant by commerce?” 

Mr. Fletcher referred to definitions of the word “commerce,” 
and asserted that it included the instrumentalities of commerce. 

“It is evident, therefore,” he said, “that when Congress pro- 
hibits a discriminaticn against interstate commerce, it means 
there must be no such action on the part of the states as will 
hinder or cripple or embarrass or impede the free transportation 
of persons or commodities in interstate commerce, whether that 
interference or discrimination takes the form of working preju- 
dices against persons or localities, or whether its necessary ef- 
fect is to cripple the instrumentalities used in interstate trans- 
portation and to interfere with the plan devised by the Congress 
for sustaining and supporting these instrumentalities. 

“Let us pursue the subject for a moment and see if it does 
not inevitably follow that the action of the state of Illinois herein 
requiring carriers to transport passengers at 2 cents a mile does 
not work a discrimination against interstate commerce, if for no 
other reason, because it defeats the plan of the transportation 
act to give to these carriers—instrumentalities necessary in the 
transportation of interstate commerce—the means whereby they 
are enabled to earn that fair return upon the value of their 
property which it was the policy of Congress to bring about.” 

He then reviewed the action of the Commission taken in Ex 
Parte 74. 

“The Interstate Commerce Commission has performed its 
duty and function under the law,” he continued. “It has obeyed 
the mandate of the statute to put into effect a rule of ratemaking. 
It has established a rate of return, and it has initiated rates nec- 
essary to carry out the legislative scheme. This scheme will not 
succeed and cannot succeed unless all passenger rates in the 
United States are increased 20 per cent over and above the rates 
in effect at the end of federal control, or, to be a little more ac- 
curate, an advance of 20 per cent over and above the rates in 
effect on July 29, 1920, just before Ex Parte 74 was decided. If 
the passenger rates throughout the country are not increased by 
20 per cent, the carriers, obviously, will not earn 6 per cent on 
the value of their property. If these passenger rates remain on a 
2-cent basis in Illinois, or on a 3-cent basis in Illinois, the man- 
date of the statute providing for the basis of the return will not 
be carried out.” 

Mr. Fletcher said that one of two things must inevitably fol- 
low—either the state of Illinois was to be permitted to defeat 
the purpose of the transportation act, or the Commission must 
reconsider its decision in Ex Parte 74 and make a further in- 
crease in interstate rates, passenger or freight, in order to make 
up the deficit. He said if interstate rates and fares had to be in- 
creased again, that would throw an additional burden on inter- 
state commerce. He said it was true that the word “burden” 
as it occurred in the House bill, was eliminated, but it must 
follow that the word “discrimination” against interstate com- 
merce meant substantially the same thing as “burdens,” when 
Section 13 was considered in connection with Section 15-a (rate- 
making section). 

Mr. Fletcher further declared that there seemed to be no 
doubt as to the power of Congress to give the Commission au- 
thority, in administering the revenue features of the law, to 
provide a basis of rates which should apply both intrastate and 
interstate. 

In reply to a question by Commissioner Hall, Mr. Fletcher 
said he regarded the action of the Commission in Ex Parte 74 as 
the initiation of rates within the meaning of the act. He said he 
would be greatly disappointed if it should be held that the Com- 
mission had not initiated the new level of rates. He did not be- 
lieve the fact that the carriers had filed tariffs putting the new 
level of rates into effect altered the fact that the Commission 
had authorized the rates and that, therefore, they had been ini- 
tiated by the Commission. 

“The new law, section 13 and section 15-a,” said Mr. Fletcher, 
“makes important changes in and additions to the law as it 
existed prior to the enactment of the transportation act. Now, 
we have legislation which requires the Commission to initiate 
all the rates, which prohibits discrimination aganst interstate 
commerce, and which authorizes this Commission, if it finds 
such discrimination and prejudice to exist, actually to prescribe 
the maximum or minimum, or the maximum and minimum, 
rates which should apply on intrastate traffic. 

“Under the law as it existed prior to the enactment of the 
transportation act, the power of the Commission was limited to 
a finding of discrimination as between interstate and intrastate 
rates. The Commission had no power to prescribe an intrastate 
rate. It could do no more than to declare the discrimination 
and thereafter the carrier was left free to remove this discrimi- 
nation by decreasing the interstate rate, increasing the intra- 
state rate, or bringing them to the same level, by increasing one 
and decreasing the other. The new law, however, permits the 
Interstate Commerce Commission, if it sees proper, to prescribe 
the maximum or minimum rate thereafter to be charged. 

“This change in the law is not without significance. It was 
necessary in order to carry out the general plan whereby car- 
riers would be entitled to earn a certain per cent upon the value 
of their property within the group. It was obvious that the 
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carriers should not be permitted in all cases to correct discrinj- 
nation by reducing interstate rates. If this were permitted, 
there would be a resulting burden upon interstate commerce, 
that would be a resulting discrimination against interstate 
commerce; for, if certain interstate rates are reduced by the 
carriers, in order to remove discrimination found by the Com. 
missicn, the result would be to deplete the revenues and require 
the Commission to make a further readjustment of rates and 
to increase other interstate rates to make up for the loss of 
revenue. It was, therefore, highly important that the Commis. 
sion should have the power actually to fix these intrastate rates 
whenever necessary to remove discrimination, so that the reve. 
nues of the carriers might be preserved and no unnecessary 
purden thereby placed upon interstate commerce. If our theory 
of the act is not correct, it is difficult to understand why Con. 
gress saw proper to permit the Commission actually to fix state 
rates when discrimination had been found. If the transportation 
act, as amended, does no more than to give statutory sanction 
to the Shreveport doctrine as it has been announced by this 
Commission and by the courts, there would seem to be no place 
in the statute for that provision permitting this Commission to 
fix the rates within the state. For, those who contend that the 
new law is no broader than the old are found insisting that 
a case is not made out merely by showing a difference in the 
level of rates and the consequent loss of revenue resulting from 
the maintenance of state rates upon a basis lower than inter. 
state rates. If this is correct, then there would be no occasion 
for the Interstate Commerce Commission to fix the intrastate 
rates, for nothing is better settled than that it is the very 
essence of an ordinary discrimination order, as it formerly ex. 
isted, that the carrier against whom it is directed, shall be left 
free to remove the discrimination by increasing the one or de. 
creasing the other, or both. 

“Here, however, the Commission may make an order which 
can only be complied with by increasing the state rate. Clearly, 
therefore, Congress had in mind that a state rate or a rate 
basis within a state, would be discriminatory if its maintenance 
impaired the revenues of the carriers so that the statutory return 
would not be earned.” 

Mr. Fletcher also dwelt on the question of undue or unrea- 
sonable advantage, preference or prejudice as between persons 
and localities in intrastate commerce, on the one hand, and 
interstate commerce, on the other. He pointed out that with 
lower intrastate fares than interstate fares, one passenger would 
travel at a lower fare than the person sitting next to him, and 
that discrimination against persons resulted. 

Charles C. Paulding, of counsel for the carriers operating in 
the state of New York, said he would not go into the legal phases 
of the question presented in the New York case, as Mr. Fletcher 
had covered those adequately. He urged that if the New York 
state rates were permitted to be lower than the interstate rates, 
interstate business would be wiped out. He reviewed the sit- 
uation in New York, explaining that the law in that state pre- 
scribed a 3-cent fare, and that on the New York Central a 2-cent 
rate applied between Albany and Buffalo under that road’s chal- 
ter contract with the state. 

He said the failure of the New York commission to author- 
ize the Pullman surcharge authorized by the Commission in Ex 
Parte 74 had resulted in passengers buying Pullman tickets to 
Buffalo and then coach tickets beyond. He also referred to the 
denial of an increase in milk and cream intrastate rates to the 
level of the interstate rates. He asserted that either the inter 
state rate would disappear or would be brought to the level of 
the intrastate rate. 

Commissioner Eastman asked Mr. Paulding whether the 
earriers could allege discrimination against interstate commerce 
if the state rates were lower than the interstate rates before the 
Commission made its decision in Ex Parte 74 and if they were 
then increased to the same extent that the interstate rates were 
increased, thus resulting in the intrastate rates, although in 
creased in the same percentage as were the interstate rates, be 
ing lower than the interstate rates. Mr. Paulding said thal, 
speaking from a technical point of view, he believed the carriers 
would have the right to ask that the resulting discrimination 
be removed. 

B. P. Alschuler, representing the Aurora, Elgin & Chicago, 
asked that the Commission apply a 20 per cent increase to the 
intrastate rates of that carrier in Illinois. He said the line was 
now charging 3 cents a mile under a court decision. 

Ledyard P. Hale, counsel for the public service commission 
of New York, second district, said it was the contention of that 
commission that no record had been made by the carriers 10 
justify a flat application of a fare of 3.6 cents a mile. He said 
the carriers predicated their case entirely on the fact that the 
Interstate Commerce Commission had authorized a 20 per cen! 
increase, and that they did not allege that the rate of 3 cents 
a mile in force generally, or the parlor or sleeping car rates, o 
the excess baggage rates, were unreasonably low. He said cout 
sel plainly stated that what the carriers sought was an applica: 
tion of the finding in Ex Parte 74 within the state of New York. 

Mr. Hale said the 2-cent fare on the New York Central was 
not now in effect because that matter was pending in the courts. 
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The New York public service commission, he added, might in- 
crease this fare on a showing by the New York Central that 
it was “insufficient to yield reasonable compensation for service 
rendered.” 

“We confidently urge these three things,” said he. 

“(a) That if the proofs produced by the railroads and found 
in the record are insufficient to make it necessary to condemn all 
the rates heretofore established by the state of New York in 
the exercise of its police power, this Commission will not grant 
the relief Mr. Paulding so plainly stated the railroads are seek- 
ing, to-wit, ‘the application of the Interstate Commerce Com- 
mission’s order, interstate to state rates, and that, of course, 
includes all rates.’ 

“(b) That if the record made by the railroads and now 
before the Commission is a sufficient basis for the condemnation 
of any New York way passenger rate of fare (whether statutory 
in origin or heretofore fixed’ by the public service commission) 
the order of the Commission should be confined to the specific 
fares and rates which it finds to be causing ‘undue or unrea- 
sonable advantage, preference, or prejudice as between persons 
or localities in intrastate commerce on the one hand and in- 
terstate or foreign commerce on the other hand, or undue, 
unreasonable, or unjust discrimination against interstate or for- 
eign commerce;’ and that as to such rates and fares, and such 
only, shall it ‘prescribe the rate, fare, or charge, or the maximum 
or minimum, or maximum and minimum, thereafter to be 
charged,’ 

“(c) That before making any order in favor of the New York 
Central Railroad Company or any other railroad corporation 
engaged in intrastate passenger traffic under statutes of long 
standing this Commission will, in the exercise of its discretion, 
dismiss this proceeding, or suspend it, until such carriers shall 
have made application for relief to the public service commis- 
sion under § 49 (1) of the public service commissions’ law of the 
state of New York. Or, in the alternative, that before proceed- 
ing to the making of any order herein the Commission shall 
confer with the authorities of the state of New York with respect 
to the relationship between the rate structures and practices 
of the carriers subject to the jurisdiction of the public service 
commission, second district, of the state of New York, and to 
that end hold a joint hearing with such public service commis- 
sion in consideration of the fact that the rate-making authority 
of the state is necessarily affected by the relief demanded by 
the carriers in this proceeding.” 

Edward G. Griffin, deputy attorney-general of the state of 
New Yofk, asserted that it was not within the power of the 
Interstate Commerce Commission to destroy the charter con- 
tract between the state and the New York Central and under 
which provision is made for the 2-cent fare between Albany and 
Buffalo. He argued that the establishment of the 2-cent fare 
was not an “expression of the rate-making power of the state.” 
He said if the New York Central wished to be relieved of the 
terms of the charter it would have to organize under the federal 
law or the laws of some other state. 

“We protest that this honorable Commission is without au- 
thority and that Congress is without sanction to authorize the 
Commission to do for the New York Central Railroad that which 
under the Constitution may not be done without the state’s 
consent,” he said. “A franchise contract made between a sov- 
ereign state fully competent to act and a corporate creature at 
the time of its creation differs importantly from a mere exercise 
of the rate-making power or the imposition of other police regu- 
lations imposed and changed within familiar constitutional limi- 
tations after the company has come into being, its property has 
been acquired and it later engages in interstate commerce. The 
state still remains all powerful to determine upon what condi- 
tions the company shall exist at all.” 

John H. Clark, Jr., solicitor for the Chamber of Commerce 
of the Borough of Queens, Manhattan, New York, argued that 
the petition of the carriers, in so far as it affected the rates of 
the Long Island Railroad in the Borough of Queens, should be 
dismissed. He contended that the question of rates on the Long 
Island Railroad within the city of New York was a local prob- 
lem and not one for the Commission to pass on. He said the 
question of discrimination of rates and the reasonableness of 
rates on the Long Island Railroad within the Borough of Queens 
was before the New York state commission and should be left 
there for disposition. He said if the Interstate Commerce Com- 
mission should increase all the rates 20 per cent, the effect 
would be to increase and make permanent the discriminations 
that already exist between different sections of Queens Borough 
and between Queens Borough and New Jersey. 

John E. Benton, general solicitor of the National Association 
of Railway and Utilities Commissioners, with other representa- 
tives of the state commissions, submitted the position of the 
state commissions. The brief of the state commissions was 
signed by Mr. Benton, James E. Calkins, counsel for the Florida 
commission; Fred W. Putnam, member of the Minnesota com- 
mission; Frank Roberson, attorney-general of Mississippi; Hugh 
LaMaster, assistant attorney-general of Nebraska, and Ledyard 
P. Hale, counsel for the New York (second district) commission. 

The action of the carriers in filing petitions with the Com- 
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mission asking removal of alleged discrimination against inter- 
state commerce was characterized by the state commissions as 
a “brazen attempt of carriers to procure a misconstruction of 
the federal law.” 

“Baldly stated,’ the state commissions set forth in their 
brief, ‘the carriers claim that by virtue of the provisions of the 
interstate commerce act the state commissions may no longer 
exercise the rate-making power granted to them by their respec. 
tive states, but may do only that which this Commission has 
done as to interstate rates, and that final rate-making power, as 
to all rates, intrastate as well as interstate, now rests with this 
Commission. 

“This case is the first of many. Already carriers have filed 
petitions asking this Commission to prescribe intrastate rates 
for the states of Arkansas, Florida, Illinois, Iowa, Louisiana, 
Michigan, Minnesota, Nebraska, New York, North Dakota, Ohio, 
South Carolina, Texas, Wisconsin and Utah. Petitions of like 
nature are shortly to be filed against other states. For the most 
part the rates attacked are passenger rates, but in several freight 
rates, prescribed by state commissions, are attacked. 

“Hearings in these cases have proceeded far enough to show 
that carriers are pursuing a common plan. They deny the right 
of rate-regulating authorities of the states to pass upon the 
reasonableness, as applicable to state traffic, of increases which 
have been allowed as to interstate traffic by this Commission, 
They are deliberately making records wherein the evidence 
which they present to show discrimination does not relate to 
persons or localities prejudiced, but to a variation in rate scales 
only. 

“It is obvious that if this Commission has the power to 
prescribe intrastate rates on such a record, there remains to 
the states no effective power to regulate their own intrastate 
rates. Carriers are taking this course in the hope to establish 
a precedent which will destroy the rate-making power not only 
of state commissions, but of the legislatures of the states. It 
is a deliberate plan to deprive the people of this country of 
rights and liberties which have heretofore been an inseparable 
incident to local self-government. 

“The state commissions on behalf of which this brief is 
filed believed that it is their duty to the people of their respective 
states to protest against this brazen attempt of carriers to pro- 
cure a misconstruction of the federal law, and to break down 
and destroy agencies of local self-government which the people 
of the states have created, and which Congress has scrupulously 
respected. Because the precedents established in this case will 
undoubtedly be followed in other cases, these commissions have 
believed that it is incumbent upon them to express their views 
upon the question as to the proper legal construction of the 
provisions of the interstate commerce act as amended, which 
question has been raised by the carriers in these proceedings.” 

Mr. Benton, in his argument, said forty-three state commis- 
sions were represented in the proceedings because of the “mo- 
mentous issue” involved. He said the issue was whether the 
state commissions were to continue to function under their 
respective state laws as they had in the past in the matter of 
regulation of intrastate rates. 

“There is no misunderstanding here as to what the carriers 
contend,” he said. 

Mr. Benton argued that, as far as regulation of intrastate 
rates was concerned, Congress had not broadened the power of 
the Commission by the enactment of the transportation act. 
He said a mere difference in rate levels did not constitute proof 
of discrimination. 

Quoting from the decisions of the Supreme Court in the 
Minnesota and other rate cases, Mr. Benton said “it was estab- 
lished by clear declaration of the Supreme Court, made in con- 
struction of the act as it stood before the passage of the trans- 
portation act of 1920, that Congress had not intended to interfere 
with the state-wide authority to prescribe reasonable rates which 
was enjoyed by the state prior to the passage of the act, nor 
to establish any unified authority over state and interstate rates, 
which might be exercised to bring the same to a standard ad- 
judged reasonable by the federal commission.” 

The only diminution of state power in consequence of the 
act was that which arose from the inhibition contained in sec 
tion 3 against discriminatory rates, he said. 

“What section 3 aimed to require was not the allowance 
of rates reasonable in amount, but rates non-discriminatory 
their relation to other rates,” he argued. “As to intrastate rates, 
the federal Commission had no jurisdiction except on a showing 
that, by reason of the difference in scale between intrastate and 
interstate rates, persons or localities enjoyed or were subject to 
undue or unreasonable preference or advantage, or unreasonable 
prejudice or disadvantage. Without exception in all cases where 
this Commission has ordered the removal of discrimination it 
has been on proof of a discrimination of that character affectins 
persons or localities.” 

Mr. Benton said he challenged the carriers to point out 
persons or localities discriminated against in the present cases. 
He said the main issue was to increase revenue and that the 
carriers were resting their case on that contention. 

Discussing the question of whether the transportation act 
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extended the power of the Commission as to regulation of intra- 
state rates, Mr. Benton said: 

“It is understood that the carriers claim that paragraph 2 
of section 15a of the act, which authorizes the Commission to 
establish rates so that carriers as a whole * * * will * * * 
eain an aggregate annual net railway operating income equal, as 
near as may be, to a fair return upon the aggregate value of 
the railroad property of such carriers held for and used in the 
service of transportation, gives this Commission power to fix 
all rates of such carriers, both intrastate and interstate. It is 
argued that unless this be so interstate commerce may be re- 
quired to make up a deficit below the fair return earned from 
intrastate traffic upon the value of property devoted to intra- 
state traffic, by reason of inadequate rates prescribed for such 
intrastate traffic by state authority. 

“If paragraph 2 of section 15a stood alone, as an entire act, 
it might be interpreted as intended to apply to all rates, both 
intrastate and interstate, since no exception of intrastate rates 
is expressly stated therein, but that paragraph must be read in 
the light of section 1 of the act, which in express terms limits 
the application of the provisions of the act to interstate com- 
merce, 

“Paragraph 2 of section 15a does not purport to confer any 
new rate making power upon the Commission, but merely to 
impose upon it certain legislative directions as to how it shall 
exercise ‘its power to prescribe just and reasonable rates’—that 
is, the power to prescribe interstate rates and such other rates 
as it may have occasion to prescribe as an incident merely to 
the removal of discriminations found to exist between persons 
or localities in particular instances. That the ‘rates’ which the 
Commission is commanded to adjust were not intended to in- 
clude the whole body of state rates is made entirely clear by 
other provisions of the act. 

“Paragraph 3 of section 13 prescribes procedure when rates 
‘made or imposed by authority of any state’ are brought in issue. 
If it was not intended that the states should continue to make 
rates, that provision would not have been included. 

“Section 208a of the transportation act of 1920 explicitly 
recognized that, upon the termination of federal control, rates 
and regulations would again become subject to the dual control 
of the state and federal governments, each acting within its 
proper sphere.” 

It was further argued by Mr. Benton that under paragraph 
4 of section 13 of the interstate commerce act as amended by 
the transportation act, there was nothing more than a restate- 
ment of the effect of section 3 of the act as before interpreted 
by the Commission and the courts in the Shreveport case, ex- 
cept that power was conferred to prescribe the exact rate, 
rather than the maximum rate to be substituted for a rate found 
discriminatory. 

A review of the “legislative history” of section 13 was given 
by Mr. Benton in support of his contention that the congres- 
sional committees intended to confer no new power on the 
Commission with respect to intrastate rates. 

Mr. Benton said an anomalous situation would result if the 
Commission prescribed state-wide rate schedules as asked by 
the carriers. 


“In determining whether the act as it now stands gives 
power to this Commission,” he said, “in a proceeding where a 
difference in rate scales alone is shown, to condemn the state 
rates as discriminatory against interstate commerce, and to 
substitute therefor an entire body of intrastate rates made by 
this Commission, consideration must be given to the situation 
which would be thus produced. 


“To the extent that it is authorized to act at all, the power 
of the federal government is supreme. What it does may not 
be undone by a state without its assent. Whatever rates may 
be prescribed by lawful order of this Commission for intrastate 
traffic must be continued so long as the order remains in force. 
Assume, then that this Commission, in the exercise of the power 
to abate discriminations, orders into effect entire schedules of 
intrastate rates. If the rates so ordered into effect are in part 
unreasonable, though non-discriminatory, or if they later be- 
come unreasonable, how can an intrastate shipper obtain relief? 
If he complains of a given rate as unreasonable before the rate 
regulatory authorities of the state, can such authorities in any 
way change a rate in effect under a valid existing order of this 
Commission? If he comes to this Commission, and complains of 
an intrastate rate, not upon the ground that it is discriminatory, 
but on the ground that it is unreasonable, has this Commission 
any jurisdiction to entertain such a complaint? If not, then, 
so long as the order stands, the whole body of intrastate rates 
prescribed by it is locked up without power in any tribunal, 
state or federal, to inquire into questions of reasonableness, and 
to relieve just complaints. In this connection it is to be kept 
in mind that under paragraph (2) of section 15 of the act as 
amended, an order of this Commission does not expire at the 
end of two years, but continues in effect until further order, or 
until suspended, modified or set aside by the Commission or 
by some court of competent jurisdiction, unless expressly lim- 
ited in duration by its own terms. ‘ 
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“It may be suggested that if a state commission in a py. 
ceeding before it finds an intrastate rate prescribed by an orde 
of this Commission to be unreasonable, it may order the same 
reduced, so framing its order that the reduction will take effeg 
when the shipper procures from this Commission an ord, 
modifying the order by which the unreasonable rate was orig. 
inally prescribed. Such modifying order, however, could he 
obtained only by reopening the original proceeding, and satis. 
fying this Commission that the reduction would not conflict wit) 
the purpose of the original order. In other words, the Shipper, 
to obtain relief, would be compelled to carry through a rate cage 
involving reasonableness before his state commission, and they 
a rate case involving discrimination before this Commission, } 
cannot be supposed that Congress ever intended to impose gy¢) 
intolerable hardship upon the public, or the burden on this Cop. 
mission of such a multitude of recurring discrimination cages 
as would result from a construction of the act which wou 
permit this Commission to prescribe state-wide rate schedules 
for intrastate traffic. Such a construction of the act is go jp. 
herently unreasonable that it will not be accepted if any othe 
construction is possible. 

“It may also be pointed out that the language of paragrap) 
4 of section 13, conferring power upon this Commission to pre. 
scribe rates to take the place of such intrastate rates as it finds 
discriminatory, appears to contemplate action with respect on) 
to particular rates. The language used is in the singular, as 
follows: 

Whenever * * * the Commission * * * finds that any such 
rate, fare (or) charge * * * causes any * * #* = discriminatio; 
* * * it shall prescribe the rate, fare (or) charge. 

“Carriers lay special stress upon the argument that it mus 
be presumed that Congress intended to grant to this Commis. 
sion power to control intrastate rates because it has com. 
manded this Commission to adjust rates so that carriers as a 
whole will earn ‘an aggregate annual net railway operating in. 
come equal, as nearly as may be, to a fair return upon the 
aggregate value of the railway property of such carriers held 
for and used in the service of transportation.’ It is urged that 
the income as described includes the net from all traffic, state 
and interstate, and that the aggregate value embraces the value 
of all property devoted to transportation. 

“These premises may be admitted without bringing ‘us t 
the conclusion urged. If it be said that the Commission cannot 
know what carriers will earn from intrastate traffic, if it has 
no control over the rates to be charged, and they may be 
changed at any time without its consent, it may be replied that 
rates subject to state authority are quite as stable as business 
and economic conditions, and that all Congress expected the 
Commission to do was to make the best estimate possible. The 
words ‘as nearly as may be’ indicate that Congress realized that 
it was merely setting up a mark at which the Commission was 
to aim. 

“The point mainly stressed, however, is that Congress mus! 
have intended to grant this Commission power to control intra 
state rates, because otherwise interstate commerce will be uw: 
justly burdened. It is said that if the states impose rates that 
yield a less return than is fixed by the act or the Commission. 
then, by the terms of paragraph 2 of section 15a, the Commis 
sion must prescribe interstate rates high enough to make W 
the deficit, and that it is not to be supposed that Congress in- 
tended to require interstate shippers to pay more than sufficien 
to yield a fair return on that portion of carrier property d¢ 
voted to interstate traffic. 

“This argument has no force unless (1) said paragraph ¢ 
does in fact, properly construed, require such over-assessmell 
of interstate rates, and (2) Congress expected that state rates 
would be unreasonably low, and would fail to yield a fair retu 
on that portion of carrier property which is devoted to intr 
state traffic. Neither of these premises is true. 

“As to the first, it has been already pointed out that Cor 
gress stated in section 1 that the provisions of the act, neces 
sarily including paragraph 2, shall not apply to intrastate trafic 
Inasmuch, then, as Congress in paragraph 2 was not prescribil: 
a rule for the making of intrastate rates, it was not prescribin‘ 
a rate of return on property devoted to intrastate commer¢t. 
The purpose of Congress was to prescribe that this Comm! 
sion, when acting within its sphere for the regulation of inter 
state rates, should fix such rates on the basis of the aggregalt 
value of roads within groups or districts, rather than on the 
basis of the value of particular roads. 

“The Commission is commanded to exercise ‘its power 
prescribe just and reasonable rates,’ so that carriers shall eall 
a return ‘as nearly as may be,’ which means as nearly as the 
Commission can by its order provide, upon the aggregate valut 
of their property. If it be admitted that Congress had in mitt 
total net railway operating income earned from all traffic, stat 
as well as interstate, and total aggregate value of property ‘¢ 
voted to all traffic, it did not expect this Commission to exerci 
control over the income from the intrastate traffic, for it hé 
expressly withheld the intrastate traffic from this Commissir 
control. It intended this Commission, in adjusting rates, t ? 
what it could to enable carriers to earn the income prescribet. 
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acting ‘in the exercise of its power’ to regulate interstate rates. 
If rates prescribed by state authority should be too low, and 
because of that fact the net railway operating income should 
fall short of producing a fair return on the aggregate value of 
all carrier property, it will still be ’as nearly as may be’ to that 
return, by reason of anything that this Commission may do ’in 
the exercise of its power to prescribe just and reasonable rates.’ 
If it should attempt to increase the rates subject to its super- 
vision to an amount more than is necessary to yield a fair return 
on the value of carrier property devoted to interstate traffic, 
such rates would be violate of paragraph 6 of section 1 of the 
act, and also of this very paragraph 2, which restricts the Com- 
mission to the imposition of ‘just and reasonable rates.’ 

“These: considerations seem to dispose of the suggested 
construction that this Commission must make up a shortage of 
intrastate revenue, if there is any. But it may be further pointed 
out that there is a well-established rule of law which precludes 
any such construction. If two constructions of a statute are 
possible, and one is constitutional and the other not, the first 
must be applied, because it is not to be supposed, if the con- 
clusion can be avoided, that Congress meant to do an uncon- 
stitutional act. This rule precludes carriers’ suggested construc- 
tion of said paragraph 2 for the reason that carriers have a con- 
stitutional right to receive transportation over the railroads of 
the country upon payment of just and reasonable rates, and 
any law which attempts to prescribe the imposition upon inter- 
state shippers of rates higher than necessary to pay a fair 
return on the value of carrier property devoted to interstate 
traffic is unconstitutional. Accordingly, the alternative con- 
struction here suggested, which is also the natural and common 
sense construction, must be adopted, as intended by Congress. 

“As to the second premise, there is no reason to say that 
Congress acted upon the assumption that rates prescribed by 
state authority would be unreasonably low, and would thus yield 
less than a fair return, but that there are compelling reasons 
for saying the opposite. 

“In the first place, carriers have a constitutional right to 
a fair return from their state traffic upon the value of that 
portion of their property devoted thereto, and Congress was 
justified in assuming that the courts would protect the carriers 
in the enjoyment of that right.” 

Fred W. Putnam, member of the Minnesota commission, re- 
viewed the action taken by the state commissions on the applica- 
tions of the carriers for increases in intrastate rates equivalent 
to those authorized by the Commission in Ex Parte 74. He said 
a study made of the reports of the state commissions showed 
that 80 per cent of the increases asked on intrastate traffic had 
been authorized. He argued further that, as approximately 85 
per cent of the traffic of the country was stated by the carriers 
to be interstate, the result was that 80 per cent of the remain- 
ing 15 per cent of intrastate traffic had had increases applied 
thereon similar to the increases authorized by the Commission. 
In other words, as he computed it, 97 per cent of the increases 
asked for by the carriers on interstate and intrastate traffic had 
been authorized. 

“That does not apply to individual carriers,” said Commis- 
sioner Aitchison. 

Mr. Putnam said it applied to the country as a whole. He 
said the facts presented by him would seem to indicate that 
there had been real and reasonable co-operation with the federal 
commision in increasing rates. He then took up a discussion of 
the carriers’ efforts to “destroy” the rate-making powers of the 
states. He said Congress did not mean in section 13 of the act 
that the state commissions were to be “mere rubber stamps.” 
The carriers, he said, seemed to proceed on the theory that the 
justness of reasonableness of state rates did not enter into the 
matter at all, but that the states had to follow the federal com- 
mission. 

Questioned as to the economic and competitive effect of 
the state rates which had not been increased, he replied that 
where it could be shown that discrimination resulted thereby, 
the federal commission had the power to remove it. 

In connection with a remark made by Mr. Putnam with 
respect to the state commissions having before them the record 
of the testimony before the Commission in Ex Parte 74, Mr. 
Thom said it had cost the carriers approximately $38,000 to pro- 
vide the state commissions with a daily transcript of the pro- 
ceedings. 

Alfred P. Thom made the closing argument for the carriers 
October 12. He supported his contention that the Commission 
had ample authority to remove the discrimination complained of 
by the railroads by a review of that part of the early history of 
the United States relating to the formation of the union. He told 
of the troubles among New York, Connecticut, and New Jersey 
in the days preceding the call for the constitutional convention 
and of the repressive measures these states employed against 
one another. 

The formation of the union, he said, resulted from the de- 
mands of the states to be defended by the national government 
from the narrow and repressive policies of other states. He 
then asserted that the war power or the exclusive federal con- 
trol over the currency had never been qustioned by the states, 
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but that the only power questioned was that involving the regu- 
lation of commerce. 

Contrasting the action of the states which had authorized 
increases in intrastate rates on the same basis as the Commis- 
sion authorized in Ex Parte 74 with the action of those states 
which had denied such increases or had allowed increases lower 
than those granted by the Commission, he asked whether it was 
right that the seventeen states which had failed to act in accord 
with the decision in Ex Parte 74 should not bear their part of the 
burden of maintaining an adequate transportation system. He 
declared that if the views of the seventeen states prevailed, the 
Commission and the other states must surrender their view as 
to the standard of transportation faciltiies necessary to provide 
adequate transportation. 

“It is a mistaken and narrow view of states to stand in the 
way of a strong, adequate system of regulation which takes into 
consideration the fact that commerce does not stop at state 
lines,’ he asserted. 

The transportation act, he declared, accepted a national view 
of transportation. He said that, as he construed the act, the 
whole rate structure of the country was made a matter for the 
consideration of the Commission. He said he was not concerned 
with the question of whether the new law enlarged the old law, 
but that what he wished to ascertain was what the new law 
provided. He contended that under the new act the Commission 
could remove discrimination against the “whole body of inter- 
state commerce.” 

“You have the right to consider intrastate commerce on the 
one hand and interstate commerce on the other,” he said, ‘and 
determine whether one discriminates against the other.” 

Mr. Thom argued further that the cost of transportation must 
be distributed among all the users thereof and that the trans- 
portation act gave the Commission the power to do that. He 
said he was not concerned with the arguments about the word 
“burden.” He said the word discrimination meant the same 
thing to him and that the Commission in its opinions used the 
words “prejudice” and “burden” interchangeably. 

If tke Commission should delay granting the relief sought by 
the carriers, he said, it would be failing to carry out the man- 
date of the act unless it immediately reopened Ex Parte 74 and 
increased the interstate rates sufficiently to make up for the 
loss in revenue from the operation in intrastate commerce in 
those states which refused to grant increases equal to those 
granted by the Commission. 

“If this is to be a working system,” he continued, “you must 
not refuse to exercise your power.” 

He emphasized his belief that the act gave the Commission 
the power to deal with intrastate rates as a body within a state. 
The question of reasonableness of those rates could be taken up 
in separate proceedings later, he said, and if there were inequali- 
ties, they could be removed. 

Francis I. Gowen, of the committee of counsel representing 
the eastern carriers, dwelt on the question of a reasonable return 
to the carriers. He said Section 15-a of the act recognized the 
need of an adequate return and that to carry out the congression- 
al scheme it was necessary that all business creating revenue, 
both interstate and intrastate, be subject to the rule laid down 
by Congress and applied by the Commission. He said the whole 
purpose of Section 15-a would be defeated if one state and then 
another reduced the percentage of return on intrastate business. 

Morton T. Culver and H. M. Slater, appearing for the Illinois 
public service commission stressed the point that the carriers had 
been permitted, under the Commission’s order in Ex Parte 74, to 
deduct and charge to expenses their income tax, representing 1 
per cent of their net earnings, and that thereby the actual return 
to the carriers will be 6.6 per cent instead of 6 per cent. 

Mr. Culver said the carriers should not get a return of 6 per 
cent after the incime tax had been paid. 

“This Commission,” he said, “in allowing that as a deduction, 
has gone to the extent of relieving every stockholder from 
the payment of his income tax on the income which the United 
States government, or act of Congress, attempted to fix as 4 
maximum income that these carriers, as a whole, should be 
entitled to earn.” 

Mr. Culver contended that Congress meant that the return 
of 6 per cent should be computed before the income tax was 
paid and not after it was paid. He said that in Illinois the 
carriers claimed $7,500,000 as their estimated income tax. 

“Before any action is taken by the Interstate Commerce Com 
mission toward removing any alleged discrimination in the intra 
state passenger rates in Illinois, we desire to be heard on the 
question of the inclusion of the income tax as an item of expensé, 
which will increase the percentage allowance of the carries 
from 6 per cent to 6.6 per cent,” said he. all 

John A. Mullen, appearing for the public service commissi02 
of New York, First district, and Joseph A. Kellogg for the Secon 
district, submitted arguments in support of those made by Mr. 
Hale, Mr. Clark and Mr. Griffin. ’ 

_At the conclusion of the argument, late October 12, Chall 
man Clark announced the matter would be taken under 
advisement. 

Action of State Commissions 
On October 12 the state commissions of Kansas and Tent 
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San Francisco-Baltimore Service 
(Freight Only—Via Panama Canal) 


From San Francisco and Los Angeles to San Jose de Guatemala, 
La Libertad, Corinto, Balboa, Cristobal, Cuban and Porto 
Rican Ports (Eastbound only), Norfolk and Baltimore. 


S. S. ‘POINT ADAMS”’ sails October 22nd 
S. S. ‘POINT BONITA”’ sails November 12th 


(‘Calls at New York’’) 


From Baltimore to Cristobal, Balboa, Corinto, La Libertad, 
San Jose de Guatemala, Los Angeles and San Francisco 


S. S. ‘POINT JUDITH” sails October 15th 
S. S. ‘POINT LOBOS”’ sails November 30th 


Trans-Pacific Service 
‘“‘The Sunshine Belt to the Orient’”’ 
(Passengers and Freight) 
Sailings from San Francisco every 28 days by new and 
luxurious ships 
S. S. “ECUADOR” S. S. “VENEZUELA” S. S. “COLOMBIA” 
And Sailings by EIGHT Freight Steamers 
Honolulu, Yokohama, Kobe, Shanghai, Manila and Hongkong 


Manila-East India Service 
(Passengers and Freight) 
Sailings from San Francisco bi-monthly by 


S. S. **COLUSA”’ S. S. “SANTA CRUZ» 
And Sailings by TWO Freight Steamers 


Direct to Honolulu, Manila. Saigon, Singapore, Colombo 
and Calcutta 


Round-the-World Service 


(Freight Only) 
S.S. “WEST KASSON” S. S. “WEST CONOB” 


Regular Monthly Sailings 
San Francisco, Honolulu, Yokohama, Kobe, Dairen, Tientsin, 
Shanghai, Manila, Saigon, Singapore, Calcutta, Colombo, 
Bombay, Alexandria, Bizerta, Marseilles. Barcelona, 
thence Baltimore, to Los Angeles and San 
Francisco via Panama Canal 


S. S. “ELKRIDGE” 


Panama Service 
(Passengers and Freight) 


Sailings from San Francisco every 10 days by 


S. S. “NEWPORT” S. S. “SAN JOSE”’ 
S. S. “CITY OF PARA” S. S. ““SAN JUAN”’ 
Ss. S. “*“CUBA” 


To Mexico, Central America and Canal Zone 


Through Bills of Lading Issued to and from all points 
‘ beyond ports 


The Pacific Mail is world renowned for excellence of its 
service and cuisine 


Consult Our Offices 


Pacific Mail Steamship Co. 


10 Hanover Square, 508 California St., 400 Exchange Place 
NEW YORK SAN FRANCISCO BALTIMORE 
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United States 
Shipping Board 


Offers for Sale 
TWO STEEL STEAMERS 


S. S. Black Arrow 


SPECIFICATIONS: 
Steaming Radius 4320 
Engines Quad. Exp. 
I. H. P. 3200 
Speed 10 knots 
DWT 7050; Gross 6599; Net 4141 
Length 408 ft.; Breadth 52 ft. 6 in.; Depth 30 ft. 9 in. 


The S. S. Black Arrow is an ex-German passenger and 
cargo vessel with passenger capacity for 80 first class and 
560 steerage passengers. This vessel is now being recon- 
ditioned to obtain the highest classification. 


All passenger quarters have been renovated. Three 
suites of bed room, sitting room and bath have been in- 
stalled, steerage compartments renovated and fixtures 
have been refitted throughout, including special subdivided 
compartments for families, and entire ship, including pub- 
lic quarters, have been overhauled and redecorated. 






















Steel Pass. and Cargo 
Coal Burner 
Boilers 4 S. E. 



















At the present time, new boilers. new furnaces, feed 
pump, heater generators, and an independent emergency 
generator are being installed. 


The estimated date of completion of these repairs is 
October 31, 1920. 


S. 5. Orion 


SPECIFICATIONS: 
Steaming Radius 4253 















Steel Pass. and Cargo 
Coal Burner Engines 2 Quad. Exp. 
Boilers 2 D. E. Scotch I. H. P. 3000 


Speed 11.6 knots 
DWT 5610; Gross 6026; Net 3777 
Length 403 ft. 4 in.; Breadth moulded 49 ft. 2 in.; Depth 
moulded 29 ft. 6 in.; Loaded draft 24 ft. 11% in. 
This Vessel Is Now Tied Up at Norfolk, Virginia. 


Sealed bids on a lump sum basis will be received in the 
office of the chairman, United States Shipping Board, 
Washington, D. C., on or before 10 o’clock a. m., October 
25, 1920. Bids to be opened on same day at 10:30 a. m. in 
the offices of the board. Bids may be submitted for one or 
both of the above vessels. 


Certified check for 5% of the purchase price must accom- 
pany each bid. 

















Terms of payment: 10% cash, balance 9° each six 
months thereafter, over a period of five years, with 5% 
interest on deferred payments payable semi-annually. 







Prospective bidders may inspect vessels on application 
to the Ship Sales Division, Shipping Board, Washington, 
D. C. 


The Board reserves the right to reject any or all bids. 








Vessels sold on basis “as is and where is.” 


Sealed bids should be addressed to the Secretary of the 
UNITED STATES SHIPPING BOARD, 1319 F Street 
N. W., Washington, D. C., and endorsed “Sealed Bid for 
EE 5k a eae ees , and Do Not Oren.” 
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essee reported to John E. Benton, general solicitor of the 
National Association of Railway and Utilities Commissioners, 
that they had disposed of the application of the railroads for 
permission to increase intrastate rates in those states to the 
same extent as authorized by the Commission in Ex Parte 74. 

The Kansas commission authorized an increase of 30 per 
cent in freight rates, while the interstate increase in that ter- 
ritory was 35 per cent. On road building materials it authorized 
a flat increase of % cent per cwt. No increase was authorized 
on fuel oil. On coal a sliding scale was established, carrying 
increases of from 10 to 40 cents per ton. The passenger fare 
increase was denied, but not on statutory grounds. On the 
Pullman surcharge, baggage rates and milk and cream rates 
the same percentage of increase as in Ex Parte 74 was 
authorized. 

The Tennessee commission authorized freight rate increases 
on the same basis as in Ex Parte 74, with the exception that 
no increase was authorized, pending further hearing, on car- 
load sewer pipe, sand, gravel and brick, road building material, 
fertilizer and fertilizer material. Passenger fares, Pullman 
surcharge, baggage, bilk and cream rates were increased to 
same extent as authorized in Ex Parte 74. 

This leaves Arizona as the only state which has not acted 
on the carriers’ applications. 

A review of the reports to Mr. Benton, made by state com- 
missions as to the action taken by them on the applications of 
the carriers asking for permission to increase intrastate passen- 
ger and freight charges to the same extent as authorized for in- 
terstate teraffic by the Interstate Commerce Commission, shows 
that forty-five states had acted upon the applications up to Octo- 
ber 9 and that Tennessee, Kansas and Arizona had yet to make 
decisions thereon. 

Of the forty-five states reporting, the records of Mr. Benton 
show, twenty authorized increases in intrastate freight rates on 
the same basis as authorized by the Commission and without 
any exceptions; sixteen states authorized increases in intrastate 
freight rates to the same extent as authorized on interstate 
traffic by the Commission but with certain exceptions to the 
straight percentage advance; four states authorized increases in 
intrastate freight rates in percentage amounts below those au- 
thorized by the Commission on interstate traffic in the same 
territory; in three states (Connecticut, Kentucky and Michigan) 
increases in intrastate freight rates equivalent to those au- 
thorized by the Commission were permitted to become effective 
without action by the state commissions; in one state (Delaware) 
increases in intrastate freight rates equivalent to the interstate 
increases became effective without state action, there being no 
commission in that state, and one state, Nevada, denied outright 
the carriers’ petition for increases. 

As to increases in passenger fares, twenty-two states au- 
thorized the same increase as authorized by the Commission 
without qualification; in Kentucky, Connecticut and Delaware, 
as in the case with freight rates, the passenger increases asked 
by the carriers became effective without state action; fifteen 
states denied increases in passenger rates, twelve of these so 
doing because of state statutes prescribing fares; three states 
authorized increases equal to those granted by the Commission 
with certain qualifications; New Mexico denied applications of 
carriers on ground that fares already were on basis of 4 cents 
per mile, and Utah authorized same percentage of increase with 
proviso that fares should not exceed 3.6 cents per mile. Accord- 
ing to the Utah commission’s report some passenger fares in 
that state are on a 4 cent basis and applications of carriers to 
increase these rates 20 per cent were denied. 

The states which granted increases in intrastate freight 
rates equivalent to those authorized by the Commission, with- 
out qualification, were: California, Idaho, Maine, Maryland, 
Massachusetts, Mississippi, Montana, New Hampshire, New York, 
North Carolina, North Dakota, Ohio, Oklahoma, Pennsylvania, 
Rhode Island, Vermont, Virginia, West Virginia and Wyoming. 

The states which granted increases in intrastate freight 
rates equivalent to those authorized by the Commission, with 
certain exceptions, were: Alabama, Arkansas, Colorado, Florida, 
Georgia, Iowa, Louisiana, Minnesota, Missouri, New Jersey, New 
Mexico, South Carolina, South Dakota, Utah, Washington and 
Wisconsin. 

Those states which authorized intrastate freight percentag 
increases lower than those authorized by the Commission were: 
Illinois, 33 1-3 per cent; Indiana, 33 1-3 per cent in class rates; 
Nebraska, 25 per cent; Texas, 33 1-3 per cent. 

The states which authorized intrastate passenger fare in- 
creases on the same basis as authorized by the Commission were: 
Alabama, California, Colorado, Florida, Maine, Maryland, Missis- 
sippi, Massachusetts, Missouri, New Hampshire, New Jersey, 
North Carolina, North Dakota, Oklahoma, Oregon, Pennsylvania, 
Rhode Island, South Carolina, South Dakota, Vermont, Virginia 
and Wyoming. 

The state commissions of Indiana, Nevada and Louisiana 
Cenied increases in intrastate passenger fares, and the following 
aenied such increases on statutory grounds: Arkansas, Illinois, 
Iowa, Michigan, Minnesota, Montana, Nebraska, New York, Ohio, 
Texas, Wisconsin and West Virginia. 

The following summary as to the action taken by each com- 
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mission which has reported was taken from a statement pre. 
pared by Mr. Benton: 

Alabama: Allowed percentage increase in freight rates same 
as I. C. C., with the exception of no increase on ore and limestone: 
percentage increase in passenger rates same as I. C. C., Pullman 
surcharge, same as I. C. C., baggage rates, same as I. C. ¢, 
milk and cream rates, same as I. C. C. 

Arkansas: Freight rate increase same as I. C. C. with ex. 
ception of no increase on sand, gravel and stone for road build. 
ing; no increases in passenger fares on statutory grounds; Pull- 
man surcharge same as I. C. C., no increase in baggage rates on 
statutory grounds; milk and cream rates same as I. C. C. 

Arizona: Case pending. 

California: Freight rate increase same as I. C. C., passen- 
ger rate increase same as I. C. C., Pullman surcharge and bag. 
gage rates, same as I. C. C., milk and cream rates, same as 
xy & €. 

Colorado: Freight rate increase same as I. C. C. with ex. 
ception that Denver & Salt Lake authorized to increase charges 
in Mountain-Pacific territory 35 per cent instead of 25 per cent: 
passenger rate increase same as I. C. C., Pullman surcharge and 
baggage rates same as I. C. C., milk and cream rate increase 
denied. 

Connecticut: All increases became effective without action 
of state commission. 

Delaware: All increases effective without state action, there 
being no state commission. 

Florida: Freight rate increase same as I. C. C. with proviso 
that increase be computed on federal control rates until October 
1; after that date on June 24, 1918, rates plus 25 per cent and 
subject to Florida classification ratings and regulations of that 
date; all other increases same as I. C. C. 

Georgia: Freight 1ate increase same as I. C. C. with ex- 
ception of no increase cn brick, cotton and cotton linters; pas- 
senger fare increase same as I. C. C. with proviso that no increase 
to be made above rate of 5 cents per mile; other increases same 
as I. C. C. 

Idaho: Freight rate increase same as I. C. C., passenger 
fare increase same as I. C. C. with proviso no increase to be 
made above 3.6 cents per mile; other increases same as I. C. C. 

Illinois: Freight rate increase of 33 1-3 per cent while Com- 
mission authorized 40 per cent increase in that territory in inter- 
state rates; said increase of 33 1-3 per. cent, tentative and 
temporary pending full hearing now in progress; passenger fare 
increase denied on statutory grounds; Pullman surcharge denied 
on statutory grounds; baggage rate increase same as I. C. C, 
milk and cream rate increase denied. 

Indiana: Freight rate increase of 33 1-3 per cent while in- 
crease authorized by Commission was 40 per cent; no increase 
on brick and clay; commodities generally increased 10 per cent 
except iron and steel, which were increased 16 per cent; rates 
on coal to gas belt not to exceed Indianapolis rate by more than 
25 cents per ton; rates on coal from mines, maximum rate per 
ton 55 cents for 10 miles or less, 65 cents ten to thirty miles; 
Brazil, Clinton and Linton districts to Terre Haute, 65 cents; 
Maximum switching rate on coal $10 per car. Sliding scale of 
maximum C. L. rates on straw from 6% cents per ecwt. to 16 
cents. 


Iowa: Freight rate increase same as I. C. C., with provision 
that inerease be computed on Iowa schedule of rates fixed by 
Commission plus 25 per cent and subject to Iowa Classification 
No. 15; on sand, gravel, stone, shale, etc., increase to be com- 
puted on current rates till Sept. 1, after which it shall apply 
to Iowa Classification rates plus 25 per cent; increase in carload 
rates on soft coal, lump and slack computed on current rates 
plus 15 cents per ton flat, plus specific amounts per ton varying 
from 15 to 50 cents. Increase in joint rates computed on 8 
per cent of Iowa classification rates plus 25 per cent, except on 
soft coal, the increase in that being based on a flat increase of 
15 cents per ton plus 25 per cent. Passenger fare increase 
denied on statutory grounds; Pullman surcharge denied for 
same reason; increases in baggage, milk and cream rates same 
a6: 2; ©... 

Kansas: Pending. 

Kentucky: Increases in freight rates, passenger fares, Pull- 
man surcharge, baggage and milk and cream rates same as I. C. 
C. permitted to become effective without action by state com- 
mission. 

Louisiana: Freight rate increase same as I. C. C., with ex 
ception of no increase allowed on sand, gravel, crushed stone, 
shells, ete.,for road building; advances on cotton contingent on 
allowances being made compresses as now provided for con 
pressing cotton in transit not less than 20 cents per ewt., ad- 
vances on rough and clean rice and sugar cane withheld pend 
ing further hearing. Passenger fare increase denied; Pullman 
surcharge denied; increase in baggage rate same as I. C. C., ad- 
vance in milk and cream rates withheld pending further heariné- 

Maine: All increases same as I. C. C. 

Maryland: All increases same as I. C. C. 

Massachusetts: All increases same as I. C. C. : 

Michigan: With exception of passenger fare increase, which 
was denied on statutory grounds, all increases same as I. ©. C. 
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October 16, 1920 THE TRAFFIC WORLD 


SAMMIS, LAKE & COMPANY 


415 SOUTHERN BUILDING 
WASHINGTON, D. C. 


October 16th, 1920. 


SUBJECT: YOUR WASHINGTON OFFICE. 


Messrs. Commerce Counsel and Traffic Man, 
Everywhere, U. S. A. 


Gentlemen: 
Here is what you have long needed--A WASHINGTON OFFICE. I 
have just opened one for you at the above address. Through my long 


association with you, as one of the Official Reporters of the Inter- 
state Commerce Commission, I have become acquainted with your needs 
and have long realized that this is one of the greatest of them. 


This is the big idea: When you leave your home office for 
Washington, instruct your Secretary that your Washington address 
will be 415 Southern Building; to forward your mail there, telegraph 
or telephone you there. Then it makes no difference what hotel you 
are able to secure accommodations in, you will know where to find 
your mail. In addition to that, the Southern Building is centrally 
located with respect to the office of the Commission and the princi- 
pal hotels. At Room 415 you will find a desk at your disposal and 
expert stenographers to serve you as efficiently as your own favor- 
ite stenographer in your own office is accustomed to doing. When 
you go out about the business of the day you simply leave word where 
you can be reached and messengers will bring your messages or tele- 
grams to you, or make telephone appointments for you. In short, 
this is your office and your office force, trained and anxious to 


meet your every need. 


If you prefer to work at your hotel, a stenographer will 
attend you there. 


The cost of this service to you will be merely the custom- 
ary charges for such stenographic work as you may have done, and it 
is all under the direction of 

Your old friend, 


WHITEFIELD SAMMIS. 


Send me one signed copy of your Complaint and I will have it checked as to form. 
iake the necessary number of copies and file same with the Commission. 


send me a draft copy of your brief and I will print it, proof read it and file the requi- 
Site number of copies; and the same thing with respect to exhibits. 


S TENOGRAPHIC 
A MANUENSIS 
M imeocraru 
Mi crricraru 

I NcoMPARABLE 
SERVICE 
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were permitted to become effective without affirmative action 
by the state commission. 

Minnesota: Freight rate increase same as I. C. C., with 
provision that increase be computed on rates of June 24, 1918, 
plus 25 per cent, with coarse grain advanced to wheat basis; 
on coal the increase is based on federa! control rates; passenger 
fare increase denied on statutory grounds; Pullman surcharge 
same as I, C. C., no increase in baggage rates for reason Com- 
mission held increase would be dependent on passenger fare in- 
crease; increase in milk and cream rates same as I. C. C 

Mississippi: All increases same as I. C. C. 

Missouri: Freight rate increase same as I. C. C., with ex- 
ception that no increase was allowed on coal, coke, brick, etc., 
sand, gravel, stone (except carved stone, ete.), crushed rock, 
chat, cinders, lime, cement, plaster, etc., petroleum and its prod- 
ucts which will result in rates more than 70 per cent above rates 
in effect June 27, 1918. Passenger, Pullman surcharge, baggage 
and milk and cream rates increased same as I. C. C. 

Montana: Freight rate increase same as I. C. C. Passenger 
fare increases denied on statutory grounds; Pullman surcharge, 
baggage and milk and cream rates asked for denied. 

Nebraska: Freight rates increased 25 per cent while I. C. C. 
increase in this territory in interstate rates was 35 per cent. 
No increase on brick and hollow tile. Rates on C. L. shipments 
of crushed rock, sand and gravel not to exceed 160 per cent of 
vates in effect June 24, 1918. Passenger fare increase denied 
on statutory grounds, but 20 per cent increase allowed on extra 
fares on extra fare trains and for special trains. Increases in 
Pullman surcharge, baggage and milk and cream rates same 
ams. & ©. 

Nevada: All increases denied. 

New Hampshire: All increases same as I. C. C. 

New Jersey: Freight rate increase same as I. C. C. 
exception of no increase on sand, gravel and broken stone; 
increases same as I. C. C. 

New Mexico: Freight rate increase same as I. C. C., with 
exception of no increase on carload coal between Carthage and 
San Antonio and on low grade ore between Santa Rita and 
Hurley, and on logs in carloads from Thoreau to Albuquerque. 
Increase conditioned upon readjustment of wages in conformity 
with award of U. S. Labor Board. Passenger fare increase al- 
lowed with provision that no increase be made in fares already 
on basis of 4 cents per mile. Other increases same as I. C. C. 

New York (First and Second Districts): Freight rate in- 
crease same as I. C. C. Passenger fare and Pullman surcharge 
increases denied on statutory grounds; increases in baggage, 
milk and cream rates denied. 

North Carolina: All increases 

North Dakota: Freight, 


with 
other 


same as I. C. C. 

passenger and baggage rate in- 
creases same as I. C. C. Pullman surcharge denied; milk and 
cream rates to be considered in connection with express com- 
pany application for increases. 

Ohio: Freight rate increase same as I. C, C. Passenger fare 
increase and Pullman surcharge denied on statutory grounds. 
Increase in baggage, milk and cream rates denied. 

Oklahoma: All increases same as I. C. C 

Oregon: All increases same as I. C. C. 

Pennsylvania: All increases same as I. C. C. 

Rhode Island: All increases same as I. C. C 

South Carolina: Freight rate increase same as I. C. C. with 
exception that switching charges in connection with intrastate 
line hauls are limited by statute. All other increases same as 
.. &. ©. 

South Dakota: Freight rate increase same as I. C. C. with 
exception that tentative scales of class rates fixed applicable to 
traffic (a) between stations on lines west of the Missouri River 
and (b) between stations east of Missouri River on the one 
hand and stations west. Also tentative maximum scales on the 
following commodities in carloads: grain and grain products, 
hay and straw, live stock, lignite, emigrant movables, fuel wood. 
sawdust and shavings, gravel, sand and stone, broken, crushed 
and ground. In some instances these scales permit advances 
of 35 per cent above rates in effect at end of federal control. A 
hearing was ordered for Sept. 10 for the purpose of fixing these 
excepted rates on a uniform basis with interstate rates then in 
force. All other increases seme as I. C. C 

Tennessee: Pending. 

Texas: Freight rate increase of 33 1-3 per cent while I. C. C. 
authorized increase of 35 per cent in that territory on a ga 
traffic. Passenger fare increase denied on statutory gounds, 
was the Pullman surcharge. Baggage rate increase same as tT 
o. <, Milk and cream rates not acted upon. 

Utah: Freight rate increase same as I. C. C. with excep- 
tion of no increase on coal and ore. Passenger fare increase 
same as I. C. C., with stipulation that no increase be ade above 
5.6 cents per mile. According to Utah commission’s report some 
passenger fares are on basis of 4 cents a mile and it as in- 
creasing these rates 20 per cent. Other increases same as IJ. C. C. 

Vermont: All increases same as I. C. C. 

Virginia: Ali increases same as I. C. C. 

Washington: Freight rate increase same as I. C, C., with 
exception that increase on pulp logs was suspended pending 
further consideration. Passenger fare increase same as I. C. C., 
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with stipulation that no increase be made in fares already 35 
cents per mile. Puliman surcharge and baggage rates sanie as 
I. C. C. Increase in milk and cream rates denied. 

Wisconsin: Freight rate increase same as I. C. C., with ey. 
ception that no increase was authorized on Marinette, Toma. 
hawk & W. R. R. because of a greater increase already allowed 
that road. Passenger fare increase denied on statutory grounds, 
but 20 per cent increase allowed on commutation subject to staty. 
tory limit. Pullman surcharge under consideration. Baggage 
rates increased subject to later approval. Milk and cream rates 
same as I. C. C. 

West Virginia: Freight rate increase same as I. ©. ¢ 
Passenger fare increase denied oi: statutory grounds. Other jp. 
creases under consideration. 

Wyoming: All increases same as r ©. ©, 

The application of railroads operating in the state of Utah 
asking the Commissioi to remove the alleged discrimination 
against interstate commerce as a result of the refusal of the 
Utah public utilities commission declining to authorize increases 
in passenger fares and in rates on ore and coal equal to those 
authorized by the Commission on like interstate traffic will be 
heard before Examiner W. A. Disque at Salt Lake City, Novem. 
ber 1. The order setting the matter for hearing was issued by 
the Commission in No. 11831, Utah Rates, Fares and Charges, 


STATE’S RIGHT QUESTION IN COURT 


The question whether the order of the Interstate Commerce 
Commission in the 1920 advanced rate case is warrant for a 
railroad’s disregard of a different order of a state commission. 
as to business wholly within a state, has been brought into 
the tederal court at Richmond, Va. There may be a decision 
on it before the Commission expresses an opinion on the ques- 
tions that were under discussion before it on October 11 and 12. 

Litigation indirectly involving the question was begun in 
the federal district court at Richmond by the International 
Agricultural Corporation, Swift & Co., American Cyanamii 
Company, Phosphate Mining Company, and the Charleston 
(S. C.) Mining Company against the Atlantic Coast Line Com- 
pany. Charles E. Cotterill, attorney for the companies named, 
appeared before Judge Edward Waddill, Jr., October 13, asking 
for a restraining order forbidding the railroad company to 
collect a freight rate of $1.90 a ton on fuel oil from Port Tama 
to the Bone Valley mining district, both point of origin and oi 
destination being in Florida. The fuel oil on which the $1.) 
rate is being collected is brought in from Mexico by tank 
steamer, but there is no pretense that there is any joint ar 
rangement for through carriage from point of origin of the oil 
to the destination in Florida. The rate is published as a local 
rate. Prior to the issuance of General Order No. 28 the rate 
was 64.5 cents. 

Were the Atlantic Coast Line recognizing the authority of 
the Florida commission to regulate that rate, it would be onl 
$1 a ton. The railroad company, according to the declaration 
otf the complainants, will not transport the fuel oil except on 
the payment of $1.90. According to the bill of the complain 
ants, the Florida statutes provide no method whereby the shij- 
pers may obtain reparation for payments under the conditions 
prevailing in this case, so the complainants came to Judge 
Waddill’s court for an injunction to prevent irreparable damage. 

Nothing of an illuminating character took place in Judge 
Waddill’s court when the application for a restraining orde! 
came up October 13, because the Atlantic Coast Line was no 
prepared to go ahead with the case. It was represented it 
the court only by local attorneys who wre not advised as (0 
what the company thought about the litigation. Frank Gwatl: 
mey, one of the carrier’s commerce attorneys, appeared in the 
court, in a physical sense, having been summoned by wire, bul 
not being advised in any way as to what was coming up until 
he was actually in the court room. He joined with the loca: 
counsel in asking the court to grant time so that the compar! 
could make adequate preparation for the case. Informally lt 
suggested that the company would probably defend on tlt 
ground that the railroad was proceeding under the transporte 
tion act and the permissive order of the Interstate Commertt 
Commision. 

No objection to postponement was made by Mr. Cotterill 
He admitted that his clients would probably not “go broke’ 
if the court failed to issue a temporary order forbidding tlt 
railroad company to collect the $1.90 rate. In the ordinal! 
course, therefore, the case will come up in about two weeks, © 
early in November. 

The facts in the case are comparatively simple, 
forth in Cotterill’s complaint. They are that for about sixteé! 
years prior to June 25, 1918, the fuel oil rate from Port Tamlé 
to the Bone Valley phosphate rock mining district, where the 
complaints obtain that material used in the manufacture ol 
fertilizers, was 64.5 cents; that under General Order No. 28 . 
was increased to 80 cents; that on September 19, 1918, it W® 
made $1.54, and then dropped back to $1.50, where it remainet 
until August 26, when it became $1.90. A 

Whether it became $1.90 on that day by reason of the De 
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missive order of the Interstate Commerce Commission, or on 
the permissive order of the Florida Railroad Commission, is one 
of the things that will have to be determined by the court. On 
August 18 the Florida commission made an order permitting the 
railroads in the state to advance their rates to the level of the 
rates permitted by the Interstate Commerce Commission. 

There is a limitation in the order put out by the Florida 
commission on August 18, which, it is believed, will be the point 
around which the litigation will turn. It is that the railroads in 
Florida, on Florida business, might make a 25 per cent increase 
on existing rates, which would be in consonance with the per- 
mission of the federal regulating body. But that order said that 
on or before October 1 the railroads should revise their rates 
for application on intrastate traffic by taking the rates in effect 
on June 24, 1918, the day before General Order No. 28 rates 
became operative, and then add thereto 25 per cent, and to the 
rates thus obtained another 25 per cent. 

The effect of that provision of the Florida commission’s 
order had the Atlantic Coast Line observed it, would have been 
to increase the 64.5 cent per ton rate to $1. 

The great difference between the rate obtained by adding 
25 per cent and 25 per cent and the $1.90 rate is due to the 
fact that, after the General Order No. 28 rates became operative, 
the Railroad Administration commuted the 25 per cent advance, 
so far as petroleum and its products are concerned, to a specific 
advance of 4.5 cents per 100 pounds. The rule for disposing of 
fractions makes the variation of the $1 and the $1.90 rate from 
the exact result had the rates been made by the exact rule of 
arithmetic. 

The suit was brought in Richmond under the rule of diverse 
citizenship, the complainants being corporations having their 
homes in states other than Virginia, which is the home of the 
railroad company. There is just a little ground for a suspicion 
that Virginia was picked as the piace for bringing the suit 
because, if, as is probable, the case goes to the Circuit Court of 
Appeals, it will have to go before the court for the fourth 
circuit, of which Martin A. Knapp, for many vears chairman of 
the Interstate Commerce Commission, is a judge. That being 
the fact, the case when it is appealed, as expected, will go be- 
fore a court at least one member of which has a technical un- 
derstanding of the subject matter. If the complainants picked 
that circuit for that, among other reasons, it is not a reflection 
on the judges in other circuits, but a mere recognition of the 
fact that there are judges who have very little understanding of 
the highly technical nature of the subject matter. 

In his complaint, after setting forth the facts about the 
corporations involved in the litigation, Cotterill said: 

“Jurisdiction hereof is vested in this court by virtue of the 
‘diversity of citizenship of the parties, the amount in controversy 
between each of the complainants and the defendant exceeding 
the sum of $3,000, exclusive of interest and costs, as will more 
fully hereinafter appear. 


“Complainants are engaged, among other things, in the 
mining, drying and sale of pebble phosphate rock in what is 
known as the Bone Valley Pebble Rock Phosphate District, in 
the State of Florida, located southeast of and a short distance 
from Port Tampa, in said State of Florida. The total investment 
in such mining and drying operations in such district amounts 
to approximately $150,000,000, of which complainants own the 
larger part. In the course of their business of mining and dry- 
ing phosphate rock in said district complainants use and con- 
sume enormous quantities of fuel oil, aggregating approximately 
200,000 tons annually, which fuel oil is shipped to complainants 
wholly by railroad, in tank cars furnished by complainants, from 
Port Tampa, in the State of Florida, to complainants’ mines and 
dryers in said district. The railroad transportation service ren- 
dered is wholly within the State of Florida. 


“The defendant, Atlantic Coast Line Railroad Company, 
owns and operates a line of railway between Port Tampa, Florida, 
and the mines and plants of complainants in said district, and 
as a common carrier transports for complainants between Port 
Tampa and such district the fuel oil in tank cars above described. 
As such common carrier engaged in the transportation of fuel 
oil and other traffic between the points in Florida named, the 
defendant is subject to the lawful statutes of the State of 
Florida and to the lawful orders issued by the administrative 
agencies of the State of Florida created by such statutes. 

“For approximately sixteen years prior to June 25, 1918, 
the defendant charged a rate of 64% cents per ton for the 
transportation of fuel oil in tank cars from Port Tampa, Florida, 
to the Bone Valley Pebble Rock Phosphate District above described. 
On or about, to-wit, the 28th day of December, 1917, the line 
of railway of the defendant was taken over and operated by the 
United States government pursuant to Proclamation of the Presi- 
dent of the United States and subject to the terms, powers and 
conditions subsequently prescribed in the ‘Federal Control’ Act 
of Congress of March 25, 1918. 

“Pursuant to such federal control of railways. and in con- 
formity with war policies, the Director-General of Railroads did, 
on the twenty-fifth day of June, 1918, increase to 80 cents per 
ton the former rate of 64% cents per ton charged by the de- 
fendant for the carriage of fuel oil in tank cars from Port 





TRAFFIC WORLD 





Vol. XXVI, No. 14 


Tampa to complainants’ mines and plants in the Bone Valle; 
district, hereinbefore described. ; 

“Therefore, on September 19, 1918, such rate was again 
increased by order of the Director-General, it becoming, on tha; 
date, $1.54% per ton; and, subsequently, on March 15, 1919 
such rate was reduced to $1.50 per ton by supplemental orde; 
of the Director-General of Railroads. 

“On the first day of March, 1920, the line of the defendan 
railway company was relinquished from federal control, pw. 
suant to the provisions of the ‘Transportation Act’ of (Cop. 
gress, approved February 28, 1920, and thereafter, except as 
limited in said ‘Transportation Act,’ the defendant, and all its 
rates and charges for the transportation of freight between 
points in the state of Florida, became again subject to the lay. 
ful statutes of the state of Florida and to the lawful orders 
of the administrative agencies created by such statutes. 

“The railroad commission of Florida is an administrative 
tribunal, created and existing by virtue of the constitution and 
statutes of the state of Florida, and, by law, said commisisoy 
is invested with power and authority to fix and prescribe the 
just and reasonable rates to be charged on shipments of freigh; 
by railroad between points wholly within the state of Florida, 

“On or about, to wit, the eighteenth day of August, 1920, the 
said railroad commission did, pursuant to law, issue an orde 
authorizing and permitting, effective the twenty-sixth day of 
August, 1920, an increase of 25 per cent in all freight rates then 
in force within the state of Florida on shipments of freigh 
moving wholly between points in said state; whereupon, the rate 
on fuel oil from Port Tampa to complainants’ mines and plants 
in the Bone Valley phosphate district became $1.90 per ton. 
But in said order of the railroad commission of Florida, issued 
as aforesaid, it was further provided in section 2 that on and 
after October 1, 1920, the lawful freight charges to be exacted 
within the state of Florida on shipments of freight made wholl 
between points in that state should be those in effect June 
24, 1918, plus 25 per cent and plus an additional 25 per cent. 
Complainants show unto the court that, inasmuch as, on June 
24, 1918, the rate on fuel oil from Port Tampa, Fla., to con- 
plainants’ mines and plants in the Bone Valley phosphate dis- 
trict of Florida was 64% cents per ton, it was the lawful pw- 
pose and effect of such order of the railroad commission to 
require the defendant, on and after October 1, 1920, to charge 
no more than $1 per ton for the transportation of such fuel 
oil from Port Tampa to complainants in the Bone Valley dis- 
trict of Florida. A copy of such order is attached hereto and 
made a part hereof, being marked Exhibit ‘A.’ 

“Complainants respectfully show, however, that notwith- 
standing said order of the Railroad Commission of Florida, and 
notwithstanding said order was in all respects lawful and valid. 
the defendant has, since October 1, 1920, wholly failed and re- 
fused to comply with the same and intends to and will continue 
to refuse to obey the same. Contrary to said order the defent- 
ant has, since October 1, 1920, charged the rate of $1.90 per ton 
hereinbefore referred to, and intends to and will, unless re- 
strained by this honorable court, continue to charge such rate. 
in violation of such order of the Railroad Commission of Florida 
and to the damage and injury of complainants. 


“Complainants respectfully show that they have been mak 
ing, since October 1, 1920, are now making, and hereafter wil! 
make large and daily shipments of fuel oil in tank cars ove! 
the railway of defendant between Port Tampa and complainant: 
mines in the Bone Valley district of Florida; that the persistence 
of defendant in disregarding and disobeying said order of the 
Railroad Commission of Florida and in charging a higher rate 
on complainants’ fuel oil than is directed and required by sait 
order constitutes a continuing trespass upon -complainants 
rights; that in order to keep their mining and plant operation: 
running complainants cannot cease shipping such fuel oil over 
the line of defendant’s railway, but that defendant will refuse 
to transport such fuel oil to complainants except upon th 
prompt payment of the unlawful rate of $1.90 per ton as afore 
said, which is materially higher than the rate permitted to 
charged for such transportation by the Railroad Commission 0 
Florida as aforesaid; that complainants have no remedy at lav 
to prevent beforehand the injury and damage to them caused )! 
such continuous invasion of their rights and daily exaction © 
an unlawful transportation charge; that the statutes of Florida 40 
not permit or provide any means by which complainants coulé 
recover reparation in a proceeding before the Railroad Comm! 
sion of Florida for the damage and injury suffered and contin 
ously being suffered by complainants; and that if complainatt 
have any other remedy at law whatever the same is not plall. 
adequate and complete and would, in any event, necessarily ' 
quire the institution of a multiplicity as well as a multitude 0 
suits against the defendant, by complainants, on account of tht 
continuing traspass and wrong inflicted upon complainants in tt 
manner hereinbefore alleged. 

“Wherefore, complainants respectfully pray as follows: 

“1. That process be issued. : 

“2. That a rule be issued compelling and requiring the de- 
fendant to show cause, on a day certain, why a temporary 
straining order should not be issued enjoining it from continull: 
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Especially Designed for Industrial Traffic Managers and Railroad Officials 


AN ORIGINAL AND UNIQUE WORK, kept current by amendatory and 
supplementary pages, comprising a complete, systematic and authoritative 
treatise of all the law on the Federal Regulation of Interstate 
Commerce and Common Carriers as embodied in and developed 
by all reported decisions and living statutes: 








FIFTY-FOUR CHAPTERS covering the current law on every phase of INTERSTATE COMMERCE 


COMMISSION JURISDICTION. Not a digest of decisions. 


Each chapter complete in and of itself, 
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Always Up-to-Date. The binder never contains obsolete matte, 





Traffic Law Service consists of three important component parts: 


(1) A loose-leaf work comprising a complete, systematic and 
authoritative treatise of all the law on the subject. 


(2) The service of keeping the loose-leaf work current by 
amendatory and supplementary pages to meet the con- 
stant changes in and development of the subject. 


(3) Expert Consultation Services, which include the rendering 
of opinions on all matters within the limits of the subject. 





The Freight Rate is the most potent factor in interstate 
commerce and the principles governing it constitute one of the 
most complex subjects in American Jurisprudence. 


In order to prove the merits of this superior Service, we are 
willing to render gratuitously one complete opinion to any firm 
on any question within the scope of the subject. 


The leather binder containing a portion of the Loose-Leaf Work 
will be sent for examination and approval, without obligation 
whatsoever, to any properly rated firm. 





SYNOPSIS AND SCOPE OF LOOSE-LEAF TRAFFIC LAW SERVICE 





Historical Antecedents. 

Power of Congress to regulate the Internal and Foreign Commerce of the United 
States. 

Interstate Commerce Commission. 

Transportation and Common Carriers subject to the Jurisdiction of the Inter- 
state Commerce Commission. 

Transportation and Common Carriers not subject to the Jurisdiction of the 
Interstate Commerce Commission. 

Classification of Freight and Freight Classifications. 

Freight Rates and Charges. 

Fourth Section of the Interstate Commerce Act—Long-and-Short-Haul Clause— 
Fourth-Section Application. 

Bills of Lading and Contracts of Shipment. 

Weights and Weighing. 

Equipment—Car Supply and Distribution. 

Routes and Routing. 

Refrigeration and Ventilation. 

Transit Privileges, Facilities and Regulations. 

Elevation. 

Contracts between Carriers and Shippers and Others. 

Terminal Facilities and Regulations. 

Demurrage or ‘‘Car-Service’’? and Detention Charges. 

Car-Per-Diem Charge. ° 

Payment for Transportation. 

Limitation of Carrier’s Liability—Itnitial Carrier’s Liability. 

Free and Reduced-Rate Transportation of Property. 

Allowances by Carriers to Owners of Transported Property. 

Allowances to Terminal Railroads and Boat Lines Owned or Controlled by 
Shippers. 

Switching—Switch Connections—Private Side-Tracks. 

Embargoes. 


Discriminations, Preferences and Advantages. 

Rebates and Concess‘ons. 

Damages and Reparation—Claims between Shippers and Carriers. 

Transportation of Explosives and Other Dangerous Articles. 

Railroad Company Freight Tariffs or Rate Schedules. 

Transportation of Live Stock. 

Passenger Service, Fares and Tickets. 

Free and Reduced-Rate Transportation of Passengers. 

Passenger Tariffs or Fare Schedules. 

Interchange of Traffic between Connecting Carriers and Through or Con- 
tinuous Transportation. 

Contracts, Agreements and Arrangements between Carriers. 

Pooling Contracts and Agreements. 

Accounts, Records and Memoranda of Carriers. 

Reports of Carriers to the Interstate Commerce Commission. 

Commodities Clause. 

Express Companies and Express Traffic. 

Express Company Freight Tariffs cr Rate Schedules. 

Federal Antitrust Laws—Sherman Antitrust Act—Clayton Antitrust Act. 

Telegraph Lines operated by Government-Aided Railroads. 

Interstate Commerce Act. 

Practice and Procedure before the Interstate Commerce Commission, including 
Forms of_ Pleadings. 

Civil Proceedings in the Courts. 

Sleeping-Car Companies. 

Pipe Lines. 

Panama Canal Act. 

Telegraph, Telephone, Cable and Radiotelegraph Companies. 

Penalties and Forfeitures—Criminal Proceedings. 

State Regulation of Interstate Commerce and Common Carriers. 

United States Railroad Administration. 
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the unlawful acts complained of until the further order of the 
court; 

“3. That upon further hearing a preliminary injunction be 
issued enjoining and restraining the defendant from continuing 
the unlawful acts complained of until final hearing; 

“4. That upon final hearing 2 permanent injunction may 
be granted forever enjoining the defendant from _ thereafter 
charging complainants for the transportation of fuel oil in tank 
cars from Port Tampa to complainants’ mines and plants in the 
Bone Valley Phosphate district of Florida a rate in excess of 
that ordered and prescribed by the Railroad Commission of 
Florida; and, jikewise, and in order to do complete justice and 
equity, awarding complainants such damages as, in the judgment 
of the court, they shall have suffered by reason of the unlawful 
acts of defendant hereinbefore set forth; and 

“5. That complainants may have such other and further 
relief as the facts to be shown unto the court may require.” 


SOUTHERN RAILWAY WINS 


The Southern Railway System won its bet in not taking the 
government guaranty for the six months from March 1 to August 
31, actual operating income for this period having exceeded 
what would have been received under the guaranty by $642,- 
078.46, according to announcement made in the annual report 
submitted to the stockholders of Southern Railway Company 
by President Fairfax Harrison at the annual meeting in Rich- 








Docket of the Commission 








Note. items In the Docket marked with an asterisk (*) are new, 
having been added since the last issue of The Traffic World. Cancel- 
lations and postponements announced too late to show the change in 
this Docket will be noted elsewhere. 


October 18—Parkersburg, W. Va.—Examiner Carter: 
11733—The Parkersburg Rig and Reel Co. vs. B. & O. et al. 
October 18—St. Louis, Mo.—Examiner Money: 
11710—Tuffli Bros. Pig Iron and Coke Co. vs. Director General. 
11711—Same vs. Same. 
11804—Same vs. Same. 
October 18—Kansas City, Mo.—Examiner Witters: 
11706—The Weir Smelting Co. vs. Miami Mineral Belt R. R. et al. 
11696—The Weir Smelting Co. vs. Director General, as agent. Por- 
tions of Fourth Sect. Apps. 4218 and 4220, Mo. Pac. R. R. and 
St. L. I. M. & Sou. Ry. 
11806—United Iron Works, Inc., et al. vs. Mo. Pac. et al. Fourth 
Sec. Apps. 1617, F. A. Leland; 4218, 4219 and 4220, Mo. Pac. Ry. 
and St. L. I. M. & Sou. R. R. 


October 18—Little Rock, Ark.—Examiner Eddy: 
11724—The Graham Bros. Co. vs. St. Louis S. W. et al. 

October 18—Peoria, Ill—Examiner Kephart: 
a Cordage Co. vs. Galveston, Harrisburg & San Antonio 

et al. 
11769—Canton Gas and Electric Co. vs. C. B. & Q. 

Cctober 18—Chicago, Ill.—Examiner Bardwell: 
11794—Armour & Co. vs. Erie et al. 
11785—Same vs. Detroit, Bay City & Western et al. 
11797—Same vs. Oregon Short Line et al. 

October 18—Memphis, Tenn.—Examiner Gartner: 
11722—Clarke-Burkle & Co. et al. vs. C. & A. et al. 
11647—Memphis Merchants’ Exchange et al. vs. Gulf & Ship Island 

et al. 
October 18—Argument at Washington, D. C.: Y 
10959—Prescott & Northwestern R. R. Co. vs. Mo. Pac., Diretcor 
General, as agent, et al. . 

10947—Cambria Steel Co. et al. vs. Director General, as agent, 
Northern Pacific et al. 

10947 (Sub. No. 1)—Same vs. Same. __ 

10906—The Cambria Steel Co. vs. Director General, as agent, Pa. 
et al. 

10987—The ConsetiGation Coal Co. vs. C. & O., Director General, as 
agent, et al. 

11126—Globe Soap Co. et al. vs. Director General, as agent, Alabama 
.Central et al. : é 

10929—The Grain and Hay Exchange of Pittsburgh vs. Director Gen- 
eral, as agent, B. & O. et al. 

October 18—New York, N. Y.—Examiner Gaddess: : 
11668—Manufacturers’ Export Clearing House vs. Director General. 
11652—New Jersey Gas and Electric Co. vs. C. R. R. of N. J. et al. 

October 19—Lansing, Mich.—Examiner R. W. Clarke: . 

*Finance Docket 23—In the matter of the application of the Detroit 

& Ironton R. R. Co. for authority to issue its capital stock and to 
assume certain obligations. ; : 

* Finance Docket 24—In the matter of the application of the Detroit 

& Ironton R. R. Co. for a certificate of public convenience and 
necessity to construct a line of railroad in Michigan and to lease 
an existing line. 

October 19—New York, N. Y.—Examiner Gaddess: 
11694—Joseph Bancroft & Sons Co. et al. vs. N. Y. N. H. & H. et al. 
11684—The American Agricultural Chemical Co. vs. Director General. 

OctOber 19—Texarkana, Ark.—Examiner Eddy: 
11650—Texarkana Pipe Works vs. Director General, as agent. 

October 19—St. Louis, Mo.—Examiner Money: 
11750—Samuel D. West vs. St. L.-San F., Director General. 
11751—Same vs. Same. 

October 19—Argument at Washington, D. C.: ‘ 
10981—Galion Iron Works and Mfg. Co. vs. Director General, as 

agent, C. C. C. & St. L. et al. 
11134—Jones & Laughlin Steel Co. vs. Director General, as agent, 
Aliquippa & Southern et al. : 
11049—Richard Griffith et al. vs. Cortez H. Jennings et al. 
11131—Postal Telegraph Cable Co. vs. Western Union Telegraph Co. 
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mond, Va., October 12. Dr. Edwin A. Alderman, president of 
the University of Virginia, Charlottesville, Va.; Robert Jemison 
Sr., Birmingham, Ala.; Bishop John Carlisle Kilgo of the 
Methodist Episcopal Church, South, Charlotte, N. C., and Charles 
Steele, New York, were re-elected as members of the board of 
directors for the term of three years. 








BANKERS FAVOR CONSOLIDATION 


The committee on railroad securities of the Investment 
Bankers’ Association of America in its report submitted at the 
closing session of the Bankers’ Annual Convention at Boston, 
October 6, said that the logic of the railroad situation pointeq 
unmistakably toward consolidation. 

“While in the judgment of the committee,” the report said, 
“the law has wisely made such consolidations permissive rather 
than compulsory, sound business judgment will perceive the 
business opportunities and can be relied upon to bring about 
this logical solution of many of the problems involved.” 


PORTEOUS APPOINTED DIRECTOR 


D. C. Porteous, acting director of the division of finance of 
the Railroad Administration, has been appointed director of that 
division by Director General Payne. This fills the vacancy 
caused by the resignation of Swagar Sherley. Mr. Porteous has 
been with the Railroad Administration since its inception. Prior 
to that he was secretary of the Seaboard Air Line. 


11141—Cleveland-Cliffs Iron Co. vs. Munising, Marquette & South- 
eastern, Pirector General, as agent, et al. 
11237—W. H. Daugherty & Son Refining Co. vs. Director General, 
as agent, B. & O. et al. 
Portion of Fourth Sect. App. 2060—J. F. Tucker. 
October 19—Memphis, Tenn.—Examiner Gartner: 
11671—Thomas Cotton Co. et al. vs. Ill. Cent. et al. 


October 19—Washington, D. C.—Examiner Wagner: 
11815—The Elm City Lumber Co. vs. S. A. L. et al. 


October 19—Chicago, Ill.—Examiner Bardwell: 
11687—Morris & Co. vs. Director General. 
11792—Swift & Co. vs. C. B. & Q. et al. 
October 20—New York, N. Y.—Examiner Gaddess: 
11738—Chevrolet Motor Co. of California vs. Union Pacific et al. 
—. Mfg. Co. vs. Galveston, Harrisburg & San Antonio 
et al. 
October 20—Lansing, Mich.—Examiner R. W. Clarke: 
* Finance Docket 28—In the matter of the application of the Pere 
Marquette Ry. Co. for a certificate of public convenience and 
necessity to abandon a line of railroad in Michigan. 


October 20—Monmouth, IIl.—Examiner Kephart: 
11802—Western Stoneware Co. vs. Director General. 
11803—Same vs. Same. 


October 20—St. Louis, Mo.—Examiner Money: 
11787—Roth Tobacco Co. vs. St. L.-San F. et al. 
11664—The Aluminum Ore Co. vs. Director General. 
11805—Same vs. Same. 

October 20—Dallas, Tex.—Examiner Eddy: 
11649—The Procter & Gamble Co. vs. Ark. Cent. et al. 


October 20—Springfield, Mo.—Examiner Witters: 
11737—E. M. Wilhoit Oil Co. et al. vs. Director General. 


October 20—Minneapolis, Minn.—Examiner Satterfield: 
11657—Montana & Dakota Grain Co. vs. C. M. & St. P. et al. 
11744—J. J. Stehley vs. Nor. Pac. et al. 

Cctober 20—Argument at Washington, D. C.: 

10291—-O. E. Burns and F. R. Knapp (trading as Burns & Knapp 
Lumber Co.) vs. Big Sandy & Kentucky River, Director General, 
as agent, et al. 

10928—Atlantic Paper and Pulp Corporation vs. Director General, as 
agent, New Orleans Great Northern et al. 

10941—The Texas Cottonseed Crushers’ Assn. vs. Director General, 
as agent, Northern Pacific et al. 

11085—Virginia Iron, Coal and Coke Co. vs. Director General, as 
agent, and Norf. & West. 

9613—Cameron Coal Co. et al. vs. A. T. & S. F., Director General, 
as agent, et al. 

11039—Riverton Lime Co., Inc., vs. Director General, as agent, Nor- 
folk & Western. 

October 20—Washington, D. C.—Examiner Mullen: 
11192—The Lehigh Valley Light & Power Company vs. Director- 

General, Lehigh & New England. 

October 20—Washington, D. C.—Examiner Wagner: 

11745—W. B. A. Commuters’ Club vs. Washington, Baltimore & An- 
napolis Electric R. R. ° 

October 20—Chicago, Ill.—Examiner Bardwell: 
11719—The Rock Products Traffic League vs. C. R. I. & P. et al. 
11810—Same vs. Same. 
11729—Same vs. C. B. & Q. et al. 
11799—Same vs. Same. 


October 20—Columbus, O.—Examiner Disque: 
11830—In the matter of passenger and Pullman fares, charges for 

excess baggage and rates on milk and cream applicable between 
points in the State of Ohio. 

October 21—Waco, Tex.—Examiner Eddy: 

a wend S. 1215—Ginger ale from Shreveport to and between Texas 
points. 

Cctober 21—Washington, D. C.—Examiner Wagner: 

* | and S. 1217—Class arbitraries to Sewall’s Point, Va. 

October 21—Lansing, Mich.—Examiner R. W. Clarke: ee 

* Finance Docket 29—In the matter of the application of the. Michigal 
Northern R. R. Co. for.a certificate of public convenience 4m 

necessity to construct a line of railroad in Michigan. 
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et al.; 10712, Same vs. Same; 10722, Same vs. Director-Gen- 
eral, as agent, Missouri, Kansas & Texas Railway Co. and 
C. E. Schaff, receiver et al.; demurrage on lumber (59 


a ee a ee ee Oe een ra ee 
Alfred Gill et al. vs. Erie et al.; case 10463; grapes (59 I. C. 
a a a ae ee eee 
United Paperboard Co., Inc., vs. La. Western et al.; case 
109s8: crude sulphur (60 I. C. C., 1GE-BGE)..<c.cccccwcceccsvese 
Cancellation of joint through rates in connection with G. M. 
& M.: t. ae S&S. Wine Ge be Ce Cu SRO sive ccciesecovsveses 


TENTATIVE REPORTS OF I. C. C. 

Carter-Arnold Co. vs. A. G. S. et al.; case 11511; cotton 
linters—American Cyanamid Co. vs; Mich. Cent. et al. ; case 
11421; cyanamid fertilizer—Traffic Bureau, Chamber of 
Commerce of La Crosse, vs. Ann Arbor et al.; case 11325; 
class rates—Cannon Manufacturing Co. vs. Southern et al.; 
Com See MD 656 550ccce as aet a ecnwad sank Seas ona maaeaaee 

coe i ge ey re ee 
SHIPPING BOARD APPOINTMENTS. ....ccccccccccccccsccscceces 
INTERPRETATION OF FREIGHT TARIFFS—By R. R. Lethem 
MISCELLANEOUS TRAFFIC DECISIONS 

Cases decided by state and federal courts.................... 
LOSS AND DAMAGE DECISIONS 

Cases decided by state and federal courts.................02- 
QUESTICNS AND ANSWERS 

Legal and practical traffic questions answered by experts..... 
THE OPEN FORUM 

Railroad owners, employes and the public—The _ industrial 
traffic man—Notice to shippers of tariff changes—Union 
Se a ee, IN 5 o.oo aca wa erased eee aS ee we ee ei ete a 

I A TO ia an ia oral a gular ergs ig cla oaiocareciens 
CHECKING THE PASSING BUCK—By Harwood Frost.......... 
PUPCOOD. DOT MINED TOT Ge ooo os oie ceissiecicccvcccssccces 
NEW COMPLAINTS . 

Digests of this week’s petitions filed with the Commission.. 


DOCKET OF THE COMMISSION 
Dates and places of hearings and arguments................. 
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THE TRAFFIC SERVICE CORPORATION 


WASHINGTON CHICAGO 


COLORADO BUILDING 418-430 S. MARKET STREET 


Telephone, Main 3840 





Telephone, Harrison 8808 









Gulf, Mobile 
Northern 









ey 


Green Bay ¢ 


MKS CONSIN Y 






















Dependable and 
Efficient 


Service 
accorded to all Traffic 


with special attention 
given to Import and ~ 
Export. 


Steamship Contracts 
secured, inland and 
ocean rates quoted, 
thru export bills of lad- 
ing issued and clear- 
ances promptly effect- 
ed at the ports. 


Frequent sailings from 
Mobile and New Or- 
leans for all Foreign 
Countries, information ' 
concerning schedules 
of sailing dates and 
other details furnished 
on request. 

Daily Package Cars 
from Chicago, St. 
Louis, Memphis, and 
Weekly Refrigerator 
Cars from Chicago, 


to 
Laurel, Miss., and 
Mobile, Ala. 


Ship via 
G. M. & I N. R.R. 


¥. B. GEOGHEGAN 
Traffic Manager 
J. A. JACKSON 
Asst. Traffic Manager 
Mobile, Ala. 


DISTRICT FREIGHT AGENTS: 
E.L. MOUNTFORT A J. BESSOLO 











Chicago Detroit 
W. O. LEWIS W. H. ASKEW 
St, Lous Memphis 
J. 0. GAITHER D. H. MARSHALL 
New Orleans Meridian, Miss. 
J. O. GILL 





Laurel, Miss. 
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Tariff Information 


Blakely Printing Co. 

418 So. Market St. 
Chicago Railway Printing Co. 

720 So. Dearborn St. 
Excelsior Printing Co. 

712 Federal St. 
The Faithorn Company 

500 Sherman St. 
Faulkner-Ryan Company 

712 Federal St. 


Gunthorp-Warren Printing Co. 


132 So. Clark St. 
Hedstrom-Barry Co. 

618 Sherman St. 
Hillison & Etten Co. 

638 Federal St. 
F. J. Riley Printing Co. 

501 So. La Salle St. 
Henry O. Shepard Co. 

632 Sherman St. 


[HE additional ‘Tariff 
facilities that you will 


need at the last mo- 
ment are in Chicago. 
The plants below have 
a capacity of 40,000 
pages per month. Get 
in touch with one or 
more of them now so 
that you are estab- 
lished as a regular 
buyer in the largest 
tariff market in the 
world. 
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| SHIP THROUGH THE 


Port of Los Angeles 


| Over 30 Steamship Services Reaching Over 90 World Ports 


LIST OF DIRECT PORT CONNECTIONS: 


Acajutla, Salvador Christiania, Norway La Paz, Mexico Salaverry, Peru 
Acapulco, Mexico Cape San Lucas, Mexico La Union, Salvador Salina Cruz, Mexico 
Alexandria, Egypt Champerico, Guatemala Liverpool San Diego 
Amapala, Honduras Cienfuegos, Cuba London San Blas, Mexico 
Antofagasta, Chile Colombo, Ceylon Marseilles, France San Francisco 
Antwerp, Belgium Christobal, Canal Zone Melbourne, Australia San Jose de Guatemala 
Arica, Chile Corinto, Nicaragua Manila, P. I. San Juan Del Sur, Nicaragua 
Avonmouth, England Dairen, Manchuria Manzanillo, Mexico Santiago, Cuba 
Auckland, New Zealand Ensenada, Mexico Mazatlan, Mexico Santos, Brazil 
Bahia Blanca, Argentina Eten, Peru Moji, Japan Seattle 
Balboa, Canal Zone Finnish Ports Mollendo, Peru Shanghai, China 
Baltimore, Md. Genoa, Italy Montevideo, Uruguay Singapore 
Baltic Ports Glasgow, Scotland New Orleans Swedish Ports 
Barcelona, Spain Guayaquil, Ecuador Neuvitas, Cuba Sydney, Australia 
Boston, Mass. * Guaymas, Mexico New York Tacoma 
Bombay, India Havana, Cuba Paita, Peru Talara, Peru 
Buenaventura, Colombia Hamburg, Germany Philadelphia Topolobampo, Mexico 
Buenos Ayres, Argentina Harve, France Pisco, Peru Tientsin, China 
Calais, France Hongkong Puntarenas, Costa Rica Valparaiso, Chile 
Calcutta, India Honolulu Puerto Colombia Victoria, B. C. 
Callao, Peru Iquique, Chile Rosario, Argentina Wellington, New Zealand 
Cartagena, Colombia Kobe, Japan Rotterdam Yokohama, Japan 

La Libertad, Salvador Siagon, Indo-China 


FOR FURTHER PARTICULARS, ADDRESS 


Board of Harbor Commissioners 


SUITE 33, CITY HALL, LOS ANGELES, U.S. A. 








KEITH TYPE “A” TANK CARS 


~ KEITH 3 Repaired 


TANK LINI 


and 
Rebuilt 





MANUFACTURERS OF 


All Classes of Steel Railroad Cars, Steel Underframes 
Forgings and Car Parts 


Our new and modern plant, located at Hammond, Indiana, affords excellent facilities 
for rebuilding and repairing Railway Equipment 


Keith Railway Equipment Company 


General Offices: Peoples Gas Building, Chicago, Illinois 
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LUCKENBACH LINES 


U. S. Mail Steamers Twin Screw American Steamers 


New York Hamburg 
New York 
Philadelphia Rotterdam Amsterdam 


New York 
Pisladclphia| San P edro San Francisco 


GENERAL OFFICES: 44 Whitehall Street, New York 









Rotterdam Amsterdam 












¢ 











CHICAGO, Marquette Building MINNEAPOLIS, Metropolitan Life Building 
T. J. McGEOY C. H. DRINKWATER 
General Western Freight Agent Northwestern Freight Agent 
Philadelphia Los Angeles St. Louis San Francisco 
328 Chestnut Street Central Building Pierce Building Merchants Exchange 





Use These ’Phone Calls 


y= you have Household Goods, Automobiles, Pianos 
and Machinery to ship and desire to effect decided sav- 
ings in time, trouble and dollars—use these ’phone calls. 











The ’phone is a big convenience, sure it is, but you don’t know 
how big, nor how much smaller your shipping expense will be 
until you use these ’phone calls 


¥ — -— | JBS| and save money on your freight shipments. 
TRANS: CONTINENTAL Ten well equipped offices at convenient points, twenty odd years’ 

u experience in freight forwarding, satisfactory service at carload 
FREIGHT COMPANY rates plus a reasonable service charge, plus facilities, and a 
volume of business which assures prompt shipment, such the 
factors which make it well worth while to use these phone calls. 





USE THESE ’PHONE 
CALLS 


NEW YORK. Barclay, 30 TRANS-CONTINENTAL FREIGHT CoO. 


AGO, Harrison 3467 
BOSTON, Fort Hill 2638 Consolidators of Household Goods, Machinery, Automobiles, Pianos and Everything for Export. 


BUFFALO, Seneca 4159 ‘ 
PHILADELPHIA, Lombard 1528 General Offices: 203 Dearborn St., Chicago 
CINCINNATI, Main 55 Woolworth Building, New York 
CLEVELAND, Ontario 848 
SAN FRANCISCO, Sutter 5470 Old South Building, Boston Hippodrome Building, Cleveland 
LOS ANGELES, Pico 639 & 63785 Ellicott Square, Buffalo Monadnock Building, San Francisco 
. . SEATTLE, Elliott 3532 Drexel Building, Philadelphia Van Nuys Building, Los Angeles 
Union Trust Building, Cincinnati Aiaska Building, Seattle 


PHONE THE NEAREST OFFICE. Write the Nearest Office 
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